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COMPANY LAW AND SECRETARIAL PRACTICE IN A PRIVATE COMPANY
ENVIRONMENT

1.1 INTRODUCTION

It's now been over 12 years since the new companies act came into being. A lot has happened
and a lot has been learned and there have been a number of court cases and a fair number of
articles that explain certain aspects. We have even reached a point where a draft bill 2021 has
been released but has not been fully promulgated. Certain sections have now been promulgated
but not all. There are certainly many issues that need to be ironed out. The most important aspect
promulgated came through the general laws amendment act to cover the situation of the Grey-
listing.

Since implementation the CIPC has published guidance notes which makes a compliance check
list mandatory in certain instances, but not all. This means that secretarial practitioners need to
understand the full ambit of the legislation otherwise they cannot be compliant where the check
list has to be done.

The act is also not the easiest document to read even though the language is easily
understandable. What makes it difficult is all the cross and circular references. In the courses, |
am presenting, the Basic and Advanced, | have tried to break it down in terms of what you need
to know as a company secretarial practitioner in an accounting practice and if you operate as a
secretarial practitioner in your own practice. If you consider yourself to be an advanced user there
are a number of concepts dealt with in the basic course that you must know! What | have
attempted to do is to produce a practical course and guides to controversial issues, and some
issues that require some debate.

As a software developer it has always been our goal to make the routines of Company Secretarial
Practice as simple and automatic as possible and | think with the current version of our software
we have achieved this. | can comfortably say that we in fact are the only vendor that has a
comprehensive understanding of what is required.

The new Companies Act, although fairly easy to read has a lot of nooks and crannies that require
you to jump all over the place because of all the cross references, and although it may refer to
other sections one needs to spend some time to go through all sections to make sure that one
understands the section you are looking at. This particular set of notes or publication is brought
about by the fact that being software developers we are required to understand this Act as best
as we possibly can and in order to do this we have come across a number of practical issues and
uncertainties in the law as well as the regulations. The purpose of this document is to explain
secretarial practice and to actually point out all the problem areas and where we can suggest
alternatives or work-a-rounds and of course bring you up to date.

With the advent of Beneficial Ownership there has been a steep learning curve with no real
answers from the regulators and faulty CIPC systems making a serious increase in cost factors
for the profession.
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This particular publication is in no particular order.

If you are going to go through this document, we would really appreciate some feedback and
any suggestions for improving it in the future.

During the course of any week | receive a number of questions on Company Secretarial
Practice. It is clear that many Company Secretarial Practitioners that work in an accounting
Practice and operate on their own do not understand many things about company law as they
don’t have the theoretical background. This is possibly because they have not been taught the
formal company law background that goes into Company Secretarial practice. They have been
taught by their firm and the processes required by the CIPC, however with the advent of the new
companies act there are aspects of law that one really needs to know. What is quite strange is
that there should be partners within the firm that should be able to answer the issues, but from
experience they don’'t know. | would go so far as to say that you need to point out certain
situations to the partners in your firm, because clearly, they do not know the consequences and
the risks involved of not knowing. The question that | have for everybody is;

How can you advise your clients or process a transaction if you are not in
possession of all the legal facts and understanding of the situation? There are
many things that can go wrong!

Mark Silberman

October 2026

1.2 THE NEW ACT

Company Law is governed by a number of things one of which is statute which is the
Companies Act 2008 as amended which became law on the 15t April 2011 plus amendments
later on. Prior to this there was the 1973 act which was around for some nearly 40 years and
was amended from time to time making it bulky. The Act governs much of what we do with
companies, how to administer them, the rules for directors and what they are allowed to do or
not do. There are other acts like the Income Tax act and POPIA that we should also be
concerned with as some of what we do will take direction from these acts. There are a number
of instances where you have to have knowledge of what is in these acts. i.e. income tax plays a
very important role in regard to companies and you should have knowledge of income tax
aspects like contributed tax capital and dividends which will affect the way you carry out your
company secretarial work and certainly the way dividends are handled.

Company Law is also governed by what we call common law, these are legal cases that have
been tried in court in regard to principles of law and in many instances, we would look to common
law to decide on a particular issue. There is the court case on where the registered office should
be, i.e. the auditor’s office or the physical address and it was held that it should be the place of
business - Sibakhulu Construction which in today's times is not very practical.

We also have what we call the King code which is now up to King IV. We call this aspirational
law as it is strongly suggested that large corporate companies adhere to King. This is very
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important in regard to listed and larger companies and will rarely come into play in the small
company environment.

The New Companies Act 2008 follows the 1973 Act which was in existence from 1973 right
through until 2011. The new Act has been modernised and has introduced a whole series of new
concepts. Company Law has gone through an arduous reform process which has resulted in the
new 2008 act. Despite this there are a number of issues in the new act which need to be tidied
up. Two issues that come to mind are the interpretation of a buy back in a smaller company
and the fact that a smaller company has to make application to the takeover regulation panel
under certain conditions which is a ridiculous undertaking. | will suggest a way around this. The
latest amendments have not dealt with this properly and there could still be some issues.

The new Act is more reader friendly and it is written in modern English, but unfortunately does
contain some unfamiliar words for South African lawyers. It has been reduced dramatically in
size.

It should also be noted that in terms of company secretarial practice that common secretarial
practice is important as this indicates the way things are done in practice and have been handed
down over the years. This also needs to be taken into account as not every aspect is defined by
law or regulation or is readily available.

There are a number of schedules that have been attached to the Act;
Schedule 1 deals with non-profit companies,
Schedule 2 governs the conversion of close corporations and

Schedule 3 contains various amendments that harmonise with other statutes. The bulk of these
amendments relate to the close corporations Act 1984.

Schedule 4 contains a list of 15 other statues which the CIPC must also administer, these include
the Close Corporations Act of 1984, the Copyright Act of 978, the Patent Act of 1978, and the
Trademarks Act of 1993.

Schedule 5 is headed Transitional Arrangements and strives to make the transition from the old
to the new act as smooth as possible. There are a number of consequences that the transitional
arrangements created which we should be aware of, even today. At this time transitional
arrangement are long gone.

It is also important to understand that the Minister had the power to prescribe certain things in
regard to regulations etc. There are over a hundred matters in respect of which the Act empowers
the minister to make or prescribe regulations ranging from the functions of regulatory agencies to
procedural and technical matters. All regulations must be expressly mandated by a specific
provision or reference within the Act or necessary to provide sufficient or additional detail to
ensure that any provisions of the Act can be properly implemented and administered.

There is a lot more to the new companies act which we will deal with through this course!

COMPANY LAW AMENDMENTS 2024
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OVERVIEW

* According to an announcement made on 26 July 2024, the South African President has signed th
long-awaited First and Second Companies Amendment Bills into law.
* The most material changes introduced by the Bills relate to remuneration disclosures and, from a
transaction perspective, the new thresholds that trigger the need for private companies to comply
with the Takeover Regulations and the scrutiny of the Takeover Regulation Panel.
* This note provides a brief summary of the most noteworthy provisions.
The long-awaited First and Second Companies Amendment Bills have been signed into law by the President
according to a Presidential announcement last night (26 July 2024).

The most material changes introduced by the Bills are those pertaining to remuneration disclosures and,
from an M&A transaction perspective, the new thresholds that will trigger the requirement for private
companies to comply with the Takeover Regulations and the scrutiny of the Takeover Regulation Panel
(TRP) when implementing affected transactions.

Once gazetted we will be in a position to advise on the effective date of the changes. The next step will then
be to watch for amendments to the Regulations to bring them into line with the new provisions.

In the interim, the time is nigh for:
* Public and state-owned companies to prepare for the structuring of binding remuneration policies,
alignment of remuneration reporting and pay gap disclosures, and new social and ethics committee
requirements;
* Private companies with 10 or more direct or indirect shareholders that are contemplating an affected
transaction to ready themselves for the potential of additional regulatory scrutiny of their deals by the
Takeover Regulation Panel;
* All companies to give thought to the alternative dispute resolution mechanisms that they have agreed
to in their corporate documents and whether or not these are still appropriate considering
amendments; and
* Corporates to be aware that their annual financial statements and any disclosures included in their
financials, director and officer remuneration or otherwise, will become public information.

A brief summary of the most noteworthy provisions follows below. As a reminder, the majority of the
provisions are contained in the Companies First Amendment Bill which was first tabled in 2018 and has
undergone several iterations of changes since then. The Second Amendment Bill includes changes
proposed by the Zondo Commission coming out of the State Capture enquiry and extending time bars for
director delinquency and director liability for fiduciary duties.

Remuneration disclosures

There have been two noteworthy changes to remuneration disclosures, one noteworthy for private and

public companies that are already required to be audited under the Act, and the second for public and state-
owned companies.
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For public and private companies required to be audited under the Act (section 30(4)), remuneration
disclosure requirements in annual financials will now need to list each individual director and officer by name
rather than by grouping or anonymously. This is noteworthy in that these annual financial statements will
now also be available to the public since the new threshold rendering private company annual financial
statements public aligns largely with the thresholds for financials to be audited. This amendment is
anticipated to result in greater public scrutiny of private company affairs where companies are large enough
to meet this threshold of public interest.

For public and state-owned companies (section 30A) there is a new duty to prepare a remuneration

policy for directors and prescribed officers, to be approved by ordinary resolution at the annual general
meeting of the company and thereafter every three years or whenever there is a material change. If not
approved, it must be presented at the next annual general meeting or shareholder meeting of the company
called for the purpose, until approved. Changes may not be implemented until approved.

There will also be an obligation on public and state-owned companies to prepare a remuneration
report consisting of:

* a background statement;

*remuneration policy;

«implementation report (with details of remuneration and benefits of each director and officer);

« the total remuneration including salary and benefits of the highest paid employee;

* the total remuneration including salary and benefits of the lowest paid employee;

»the average and median remuneration of all employees; and

« the remuneration gap of the top 5% highest paid and the bottom 5% of lowest paid employees.
The remuneration report must be approved by the board of the company, presented to shareholders at the
annual general meeting, and voted on by ordinary resolution. Where the implementation report is not
approved, the remuneration or director committee for remuneration must present at the next annual general
meeting to explain how shareholder concerns have been taken into account. Non-executive directors must
stand for re-election as members of the remuneration committee at the annual general meeting at which the
explanation is presented.

If, at the next annual general meeting, the remuneration report for the previous financial year is not
approved, the non-executive directors who serve on the remuneration committee may continue to serve as
directors provided that they successfully stand for re-election, but they are not eligible to serve on the
remuneration committee for two years after such non-approval. Members of the remuneration committee
who have served for less than 12 months in a year under review will be exempt from the consequences
flowing from a failed shareholder vote (ie, the need to stand for re-election or ineligibility for two years after
non-approval).

Where the director’'s remuneration report becomes subject to audit, company policies and the background
statement of the remuneration report must not be made subject to such audit.

Social and ethics committees
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There have been numerous changes to the provisions of the Act dealing with social and ethics committees.
Most of these changes do not, however, result in material adjustments in practice. The existing provisions of
the Regulations which to date have contained the bulk of the requirements for the social and ethics
committee have not yet been amended and will remain in force and effect until that date, but will be trumped
by the new provisions of the Act to the extent of the inconsistency.

The triggers to appoint a social and ethics committee remain unchanged. The requirements apply to state-
owned companies, listed public companies and other companies that have in any two of the last five years
scored above 500 public interest points, excluding companies that are subsidiaries of another that has a
committee that performs its functions, or if it has been exempted by the Tribunal.

In so far as exemption provisions are concerned, requirements have been slightly relaxed, in that
exemptions may be made to the Tribunal if it is not reasonably necessary in the public interest having regard
to the nature and extent of the structure and activities of the company (as is the current position) or if the
company has a formal mechanism that performs the functions of the social and ethics committee, even if
that alternative structure is not a requirement by other legislation (previously an additional requirement).
Exemption applications will also now be more public, in that there is a new requirement for companies to
publish an intention to lodge the application for exemption in the yet to be prescribed manner. Exemptions
still last five years or such shorter period determined by the Tribunal.

Social and ethics committee membership requirements will be unchanged for all companies except public
and state-owned companies which will now require that a majority of the members must be non-executive
directors who have not been involved in the management of the company during the previous three financial
years. As is the current position, all companies must have a minimum of three members. For companies
other than public and state-owned companies, members may be directors or prescribed officers and at least
one must be a non-executive director, independent for at least the previous three financial years.

As is currently the position, companies have 12 months to make membership appointments (from the
effective date of the relevant provisions or the date on which the requirements are triggered).

Social and ethics committee member appointments must be made annually at an annual general meeting for
public and state-owned companies and by a board for other companies. Vacancies must be filled within 40
days.

The social and ethics committee report must be prepared in a ‘prescribed manner and form’ describing how
the committee performed its functions. The report must be presented at the annual general meeting of a
public or state-owned company or for other companies, annually at a shareholder meeting or with a
resolution.

Revised triggers for private company takeover regulation

There will be a new trigger for private companies under the takeover regulations. This amendment will
replace the current trigger (if a company has in the previous 24 months had a transfer of 10% or more of its
securities other than between related or interrelated parties).

Instead, private companies will be caught by the takeover regulations if they:

*have 10 or more shareholders with a direct or indirect shareholding in the company; and
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* meet or exceed the financial threshold of annual turnover or asset value to be determined by the
Minister in general or about specific industries. This threshold has not yet been provided.

The result of this amendment is that companies not previously caught by these additional requirements,
when implementing affected transactions (ie a sale of all or a greater part of the assets or undertakings of a
company; a merger; a scheme; a change in beneficial shareholding in increments of 5%; mandatory offers
or squeeze outs; etc), will have to comply with or obtain exemptions from compliance with the takeover
regulations.

Companies that are in the throes of a deal should take this into consideration from a timing and
conditionality perspective.
Relaxation of intra-group financial assistance provisions

Financial assistance

The giving of financial assistance to, or for the benefit of, an entity’s subsidiary will be excluded from the
requirements of section 45. Section 45 otherwise requires that the giving of financial assistance to directors,
officers and related and inter-related entities requires the passing of a special resolution, a solvency and
liquidity and fair and reasonable board resolution, and notice to shareholders and trade unions.

This amendment is welcomed and will materially reduce the administrative burdens of doing business for
group companies. It is however noteworthy that the amendments do not exempt approval requirements for
certain intra-group financial assistance, such as where financial assistance is provided in 30/30/40
structures or to an offshore subsidiary. Companies should be sure to understand these exceptions to the
exemption.

Relaxation of approval requirements for a buy-back

These amendments have also been welcomed because they reduce cost and timing barriers when
implementing a buy-back.

The old section 48(8)(b) of the Act sets out certain onerous requirements where a company intends to enter
into a buy-back transaction. Notably, this includes a requirement for independent expert reports; 164
appraisal rights; and special resolution requirements if the buy back pertains to more than 5% of the
shareholding of any class of shares. This onerous requirement has now been deleted in its entirety.
Instead, a special resolution will be required for a buy-back:

«if any shares are to be acquired from a director, a prescribed officer, or a person related to a director
or prescribed officer; or
«if it entails the acquisition of shares other than as a result of a pro rata offer made to all shareholders
of a class or a transaction effected on a stock exchange licensed under the Financial Markets Act.
Other requirements for a buy back, such as the obligation to comply with solvency and liquidity
requirements, remain unaltered.
Director liability

20| Page



Basic and Advanced Company Law Course 21

The two main amendments pertaining to director liability and delinquency are contained in the Second
Amendment Bill following recommendations received from the Zondo Commission.

In relation to director and officer liability, on good cause, the period to make a claim under section 77
(director and officer liability) may be extended by a court beyond the existing three-year prescription period.

When it comes to director delinquency and probation, the period to declare a person delinquent or under
probation will be extended from two years to five years after that person ceases to be a director, or such
longer period determined by a court on good cause.

Both of these provisions apply retrospectively.
Other

Some of the other more noteworthy amendments are as follows:
* The issue of shares with delayed consideration: Where shares are issued with delayed

consideration, they will need to be issued to a third party, independent ‘stakeholder’ in terms of a
written ‘stakeholder agreement’ (as opposed to a trust) and later transferred to the subscribing party.

* Validation of irreqular share issues: The 2023 Bills reintroduce the old 1973 Act provisions for court
validation of an irregular issue of shares, deleting registration requirements by the CIPC and clarifying
the meaning of interested parties.

* Amendments to the memorandum of incorporation of a company: Memorandum of incorporation
amendments will be effective within 10 business days of filing with the Companies and Intellectual
Property Commission (CIPC), unless a later date is elected or the CIPC rejects the filing during that
10-business day period (as opposed to on filing’, which has been the subject of much debate).

* Company records: A company will need to publish where its records are kept (in a manner still to be
prescribed). In addition to a company’s MOI, director register and security register (as is currently the
position), any person has a right to inspect and copy a company’s beneficial interest register, and
(except for private, non-profit and personal liability companies where annual financials are internally
prepared and the public interest score of the company is less than 100 or where they are
independently prepared and the public interest score is less than 350) annual financial statements.
Access must be granted in 10 (instead of the current 14) business days and may have a charge
(subject to a maximum to be prescribed).

» Annual returns/ financials: The annual financials of a company will need only be filed with annual
returns for companies that exceed the thresholds mentioned above (a shift from the current position
where filing is required for companies that are required to be audited, but less onerous than earlier
proposals that all companies should make these filings). Where filed, it must be the latest annual
financials and they must be approved by the board.
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* Beneficial interest and ownership provisions: Clarity has been provided that every company must
maintain a beneficial interest register; that the threshold for beneficial interest disclosures is 5% (or
such other percentage prescribed by the Minister); and that a register of beneficial interests must be
made available for inspection by any person (these proposed changes clarify current conflicts
between the regulations and the Act).

* Public company annual general meetings: These meetings must include a presentation of the social
and ethics committee report and the remuneration report and the appointment of the social and ethics
committee.

* Auditor appointment and cooling-off periods: Amendments reduce the cooling-off period for
appointment of auditors from five to two years (such that to be appointed as auditor, the person or firm
must not for two years have been a director or prescribed officer; an employee or consultant engaged
for more than one year in maintenance of financial records or statements; a director, officer or
employee of a person appointed as company secretary; or a person alone or with a partner or
employees who habitually performs the duties of accountant, bookkeeper or related secretarial work).
Confirmation has also been provided that auditor appointments for private companies need not be at
an annual general meeting.

* Employee share schemes: The definition of an ‘employee share scheme’ has been corrected to
include transfers of shares (not issues only). This is relevant to enquiries regarding whether or not the
offer of shares to employees under an employee share scheme triggers the Companies Act
requirements associated with offers to the public.

« Securities definition: The definition of securities has been limited to shares and debentures. This is a
change from the current Act by deletion of ‘other instruments’.

* Company names: There is a new right in favour of applicants to approach the Commission to replace
a company name with its registration number where that company is required to change its name but
fails to do so.

* Alternative dispute resolution: Reference to ‘accredited entities’ resolving disputes has been deleted
from the Act. Section 166 now only references the Tribunal for mediation, conciliation or arbitration
under the Act. In the event of arbitration, the arbitrator’'s award is final and binding. Any party wanting
to object to the arbitration also being conducted by a member of the Tribunal who had attempted to
resolve the matter through mediation or conciliation, may do so by filing an objection with the Tribunal
and another member will be substituted.

* Tribunal on BEE: The Tribunal has been empowered to conciliate, mediate, arbitrate or adjudicate on
any administrative matters affecting any person in terms of the Act as may be referred to it by the B-
BBEE Commission, and can make an appropriate order.

*Business rescue: Further protections are afforded as it pertains to post-commencement finance.
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2 ENTITY TYPES

2.1 SOLE TRADER

This is where an individual person in their own capacity wishes to operate a business. They would
not form an entity so it could be Joe Dlamini trading as Efficient Plumbing Services. In a situation
like this he would open a bank account in the name of Joe Dlamini trading as ...or maybe not and
just use his personal bank account. All his income and expenses would go through this business
bank account. Profits he makes need to be reported in his tax return. If things go wrong, he would
have no protection for his personal assets and could land up losing everything as creditors would
sue him in his personal capacity.

2.2 PARTNERSHIP

This is where more than one person enters into a joint venture and run a business together. The
profits are split on an agreed percentage basis. Money drawn by the partners against profits is
known as drawings but could also be as a result of the partnership making profits. Firms of
accountants and lawyers would make use of a partnership.

Partnership does not protect the individuals in case of insolvency. If the sole trader or the
partnership went into liquidation the individuals involved could be liable for the debts and may
lose personal assets. Partnership income is accounted for in an individual’s tax return.

We now have something called a profit company which is a personal liability company and
would give some protection to the partners under certain conditions. It must have incorporated -
Inc after its name.

2.3 CLOSE CORPORATIONS

The Close Corporations (cc) has its own Act that governs all aspects of the way a cc runs. The
cc gives the owners of the cc certain protection in case of insolvency. The cc came about in 1984
because the Companies Act at that point was clearly designed for larger businesses. As part of
the government reform process the cc was instituted to cater for smaller businesses, nevertheless
there are some very large cc's. The cc has been incredibly successful in that they outnumbered
companies by 8 to 1 before the new act was implemented. There were less formalities in a cc
seeing that one does not have to perform an audit and comply with all the requirements of
companies.

It is definitely government’s intention to move the more than 1 million cc’s into the company
environment as soon as it becomes feasible from a CIPC point of view. They have indicated a
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period of ten years which has now passed. | believe this should only happen when the CIPC gets
its house in order.

It is probably best in today’s strenuous tough business environment for all businesses once a
start-up takes off and risk is introduced for the business to become a company. The new
Companies Act prohibits new close corporations from being formed but allows cc’s already in
existence to remain forever at this point.

2.4 FUNDAMENTAL DIFFERENCES BETWEEN A CLOSE
CORPORATION AND A COMPANY

The fundamental difference between a close corporation and a company is that in a company,
shareholders participate in the equity of a company by issuing share certificates which reflect the
number of shares held and they participate in the profits based on the percentage a shareholder
holds to the total shares issued. As a rule, the percentage of shares that an individual shareholder
holds to the total ordinary or common class of shares. In a close corporation a percentage
interest is allocated to each member in the close corporation. The percentage held indicates the
percentage owned by the member. We normally call this a member’s interest. As part of Accfin
Sky Sec we create a members interest certificate.

2.5 WHO RULES OR WHO HAS THE POWER

In terms of the management of the Close Corporation the members have all the power in
accordance with the percentage ratio of their interest they hold and in a Company the directors
manage the company for and on behalf of the shareholders. The shareholders in a company
who hold over 50% rule.

In a cc 51% rules. A company is more complicated because management takes place through
the directors for and on behalf of the shareholders. In the old act this was fairly straight forward
as the shareholders had the power and had to approve material decisions.

In the New Companies Act which is more flexible because of the one size fits all approach of
the act the shareholders can determine through the MOI exactly what kind of power they wish to
give to the Directors. In certain cases the act will indicate what decisions the shareholders must
make. There is also flexibility built in.

The New Companies Act is really about who has the power and where the Directors and the
Shareholders are the same, there is really no issue, if the shares they hold are equal to one
another. The directors have all the power to determine all aspects of share capital, how much
authorised share capital there is, how they can issue the shares, the number of shares, the buy-
back etc. Under the old Act there were severe restrictions on exactly what directors could
do. Shareholders have the overriding rights and they are given these rights by stipulations in the
MOI. Secretarial practitioners, directors and shareholders need to understand exactly how it all
fits together and the connection between the act, alterable and non-alterable provisions and the
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MOI. Alterable and non-alterable provisions is a new concept in the act allowing “either or”
situations.

One of the most fundamental provisions under the old Act was the maintenance of share capital
which has now been changed. This was to keep the share capital of the company intact, because
once the share capital is lost all stakeholders which include shareholders, creditors and
employees lose out. The structure of the share capital and changes to the structure had to be
advised to the CIPC.

There was the view that if one issued shares at par value (nominal value e.g. R1) then at a bare
minimum the company was to retain this value for the shares. Under the old act this was
meaningless as smaller companies used other means of financing like having loan accounts.
Under the New Act the maintenance of share capital regime has been substituted by the
solvency and liquidity test and the shares have been changed to no par value shares only. The
intention here is that shares should be issued at a more realistic value based on the value of the
company at different points in time, and of course this value could change as the company grows
in value or loses value. The authorities believe that this would result in more protection for the
creditors. The solvency and liquidity test is designed to keep the company from going into
liquidation when certain distributions take place.

| don’t think that much has changed for smaller companies by changing the share capital from par
value to no par value. We will discuss this later on.

2.6 ONE SIZE FITS ALL APPROACH

It is the intention of government to eventually phase out the Close Corporation so the New
Companies Act is essentially an Act of one size fits all, in other words it caters for the smallest
of companies as well as the larger JSE or listed companies. The act does this by the way the
MOI or Memorandum of Incorporation. The MOI is the constitution of the company. There is a
new concept of over 50 alterable provisions in the Act which have been introduced to change
governance depending on what the shareholders want. The alterable sections of law introduce a
more flexible approach and is a choice in the way certain regulations work. There are also
unalterable provisions which are laws embedded in the Act which cannot be changed by the
MOI and are not flexible. The unalterable provisions are in fact a minimum requirements standard
for companies. If you are to look at the standard Long Form MOI produced by the CIPC you will
have an idea of what the alterable provisions are as a choice is provided. When submitting the
standard long form MOI the provisions that you want to apply to the company must be ticked off.

Essentially a company is formed in terms of Section 19(1)(c) of the 2008 act and is constituted in
accordance with

1. The unalterable provisions of the Act;

2. The alterable provisions of the Act, subject to any negation, restriction,
limitation, qualification, extension or other alteration that is contemplated in an
alterable provision, and has been noted in the Company’s MOI and;
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3. Any further provisions of the Company’s MOI.

Very simply put, an unalterable provision is something in the Act that cannot be weakened,
however in certain instances it may be made stronger. An alterable provision is something in the
Act that can be changed by being negated, restricted, limited, and qualified or extended.

Section 15(2) expands on s 19(1)(c) as it provides further that the MOI may include any provision
dealing with a matter that the Act does not address. The MOI may include any provisions altering
the effect of an alterable provision and include any provision of a higher standard, greater
restriction or longer period of time or any similar onerous requirement. This is a crucial provision
because it enables a company’s shareholders to effectively override or veto what they want.

3 OFFICERS OF A COMPANY

What is in fact a Company? A company is referred to as a juristic person. It is an entity created
by company law. It can do anything or almost anything. It cannot get married; it cannot fall
pregnant. It can conduct business; it can buy and sell and employ people. It can sue and be
sued. The various laws that we have mentioned and what we are still going to go through make
the functioning of the company as efficient and as smooth as is possible. There are the officers
of a company that we need to know about, the most important being the directors.

3.1 DIRECTORS

Every company must have at least one director to manage the company. In the case of one
person running a business the person who starts the business will be the sole director. He would
probably also hold a 100 percent of the shares in the company. As the company grows and raises
more capital and issues more shares more directors will be added to the Board and therefore
there would be whole lot of rules in the way that these directors would govern the company. A
lot of these rules would be found in the MOI and rules as well as in the act and of course also in
the common law.

There are various sections in the Act and Section 66(2) of the 2008 Act says that every company
in particular a private company or a personal liability company must have at least one director
and a public company or a non-profit company at least three. There are various rules in the way
these directors can be appointed, however any person can be a director of a company and the
MOI can impose minimum qualifications for being a director. There are however some people
who are ineligible or could be disqualified from being a director. For disqualifications look at
Section 69(8). It is the MOI that gives directors power to run the company.

Company Secretarial Practitioners must take cognisance of the voting rights between the
directors and shareholders so that the power is not held in the incorrect hands and that in reality
it is really the shareholders who have the power.
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3.2 DUTIES AND LIABILITIES OF DIRECTORS

3.2.1 The common-law duties of Directors

The duties of a Director are both diverse and numerous. It is impossible to lay down the rules for
every single situation. Each particular action by directors must be judged upon its own
merits. The common-law duties which set out a unique set of obligations for directors. These
obligations play a crucial role in the governance of the company and form part of a Director’s
duties and liabilities. These common laws are very protective of the company, one being a
director cannot make a secret profit to the detriment of the company. The Director in effect acts
as an agent of the company and also has a fiduciary duty towards the company. This means that
the director has a duty to protect the company’s interest.

It should be remembered that the duties will relate not to the powers that a Director has but the
way he carries out these powers.

3.2.2 Duty to exercise care and skill and diligence.

There is no question that the Director needs to exercise his duties with care and skill. The
question is, what is care and skill and how is it measured? It is measured on the basis of what a
reasonable person would be expected to do.

It is clear from case law that a Director is not expected to be an expert in everything, unless
the Director is appointed for a specific reason or as a specific expert or for the purpose in which
he has the necessary skills. A Director is not expected to have any knowledge or to exercise
skills which they do not possess.

In making a decision a Director may make the use of an outside expert however, upon receiving
such advice the Director must exercise their mind and make a proper judgment, not blindly
following the expert. A Director is entitled to rely on his co-directors and employees of the
company, but such reliance cannot be unquestioning.

If there are negligent actions or fraud by an employee of the company, the Director can be
held liable if he has failed to take reasonable care in the selection and supervision of the
employees. There must be a common-sense view in regard to particular actions. A Director
cannot be expected to attend to every conceivable detail, accepting reports from subordinates on
routine matters, unless it can be shown that Director knew that some incorrect action was being
committed and such act was unlawful. The Director will not necessarily be liable for the unlawful
acts of an employee.

A Director must carry out their duties and functions diligently. Diligent means the Director
must devote a reasonable amount of time and attention to the company’s affairs. Failure to
exercise proper diligence may indicate that the Director has acted negligently and, in some cases,
may even indicate that the Director has acted dishonestly. For example, if the Director failed to
investigate a fraud that is reported he could be held to be negligent as well as dishonest. In a
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case of a listed company shareholders may be able to claim if something was not disclosed in the
annual financial statements resulting in shareholder loss.

It is not necessary for a Director to attend every board meeting, but continuous non-attendance
may render him guilty of negligence.

Ignorance of some facts which a Director should have been aware may also render that Director
liable.

The duty to exercise care, skill and diligence is not a fiduciary duty, it is derived from the law of
delict, which is why Section 77(2) draws a distinction between the duty and the remaining codified
duties of Directors set out in Section 75 and Section 76.

3.2.3 Duty to Act in the best interest of a company.

The common law regards the fact that a Director has a fiduciary duty to the company, this means
to the general body of a Company shareholders, to the exclusion of all other
stakeholders. The common law is now wider to include other stakeholders.

3.2.4 Duty to act within their powers and for a proper
purpose.

The Powers of a Director can only be used for the purpose for which they were granted. A
Director does not have powers for any unauthorised or improper purpose and in fact
should not do any act that is unauthorised or for a improper purpose. Where a Director
carries out an action which is improper and which is unauthorised and is beyond the
powers of the Act and the MOl and Common Law the transaction can be cancelled and
the shareholders may make a claim against the Directors.

Any action by a Director must be within the Law, and if it is not honest it can be subject
to criminal liability as well as personal liability.

A Director cannot use information for his/her own purposes or disclose confidential
information to an outsider.

3.2.5 Duty to exercise independent judgement

A Director must make proper decisions and cannot be a puppet for anyone else. In the
event that a majority shareholder tries to control him and tell him how to vote this cannot
be done, the Director has to make his own decisions in regard to any particular matter
within the Company.

3.2.6 Duty to avoid conflict of interest
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A Director cannot have any conflict of interest in anything that is in conflict with the
company. There cannot be any personal interest or have a duty to another party.

The Director cannot be involved in competing situations with the company. In regard to
non-executive directors the legal position is not clear as there are many examples of this
breach of duty, as a non-executive Director may hold positions in competing concerns.

If there is a breach of duties by the Director and there is a conflict of interest the company
or the shareholders may recover damages.

A Director must make full disclosure of all his other interests.

3.2.7 Corporate opportunity and no-profit rules

A Director cannot make a profit if he enters into a transaction that was for the benefit of
the company. This can only be done if there is full disclosure and he obtains the consent
of the remaining Directors.

If he does so and the profit belongs to the Company the law will disregard the transaction
and the company may make claims against the Director.

There are two famous cases in this regard. Da Silva and others vs CH Chemicals (Pty)
Ltd and Robinson vs Randfontein Estates Gold Mining.

3.3 GROUP OF COMPANIES

There is nothing in law that recognises the legal personality or legal status of a group of
companies. It is a fact in law that a Director owes his fiduciary duty to that of the company
that he is a director of and not to a group. When looking at inter-company transactions the
director must consider his duties to the company that he is a Director of. It may be that a Director
is a Director of two companies in the group where there are inter-company transactions. In this
situation, each transaction must be judged according to the interest of a company he is a director
of. The test to make this determination is a subjective one and the Courts will have a look at
whether the Director believed that they have acted in good faith.

3.4 THE CODIFIED DUTIES OF DIRECTORS

For the first time, some of the duties of a director under common law have been partially
codified by Sections 75 and 76 of the Act. These partially codified duties prevail over any
conflicting common law duties. If there is no conflict with the codified laws then the Common
Law remains applicable. In most instances the codification has not affected any of the common
law to the duties of the Directors. Quite the opposite. The codified duties of Directors are more
lenient than those of the Common law in some important instances.

29| Page



Basic and Advanced Company Law Course 30

The transitional arrangements provide that despite anything to the contrary in a Company’s MOI
and the provisions of the Act in respect of the duties, conduct and liabilities of Directors apply to
a pre-existing Company as from 1 May 2011.

3.4.1 The expanded meaning of Director

In terms of Section 76(1) a director also includes an alternate director, a prescribed officer, a
member of the board committee or a member of the Companies audit committee
irrespective of whether or not a person is also a member of the Companies Board.

These persons are bound to observe the same duties of Director and the same set of standards
apply.

3.4.2 Standards of a director’'s conduct

S76 (3) codifies what are generally regarded as the most important common-law duties
of directors. A director must be subject to s 76(4) and 76(5) when acting in that capacity
and in the execution of the powers in order to perform the functions of a Director.

These functions must be:
a. In good faith and for a proper purpose;
b. In the best interest of the company;

c. With the degree of care, skill and diligence that may reasonably be expected from
a Director.

3.5 LIABILITY OF A DIRECTORS

S 77 gives a clarification of the common law liabilities and consolidates most of the other
sections of the act.

3.5.1 Common-law liabilities of directors

S77(2) codifies the common-law position. It provides that a director may be held liable in
accordance with the principles of the common law relating to-

a. Where there is a breach of fiduciary duty for loss or damages or costs sustained
by the Company, this can be claimed from the Director.

b. Delict or Law Governing wrong or unlawful acts or omissions for any loss or
damage or cost sustained by the company can be claimed from the Director.
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3.5.2 Statutory Liabilities of Directors

S 77(3) provides that the Director is liable for any loss, damages, or costs sustained by
the company as a direct or indirect consequence of the Director having-

a.

Acted in the name of the company, signed on behalf of the company and
purported to have been acting for the company despite knowing that he did not
act for the company and lacked the authority to do so.

Tacitly agreed to carry on business despite knowing it was prohibited in terms of
s 22(1) because it was reckless, negligent or fraudulent behavior.

Being party to an act or omission despite knowing that it was calculated to
defraud a creditor, employee or shareholder of the company.

Signed or consented to or authorised the publication of any financial statements
which are false and misleading or a prospectus which was untrue.

SECTION 77(3) (e) is a consolidation of various Sections being 38(3), 41(5), 42(4),
44(6) and 45(7) 46(6) and 48(7). Listed below are the issues.

1.

The issue of unauthorised shares despite knowing that those shares had not
been authorised.

The issue of any authorised securities despite knowing that the issue of those
securities was inconsistent with s 41.

The granting of options to any persons contemplated in s 42(4) despite knowing
that any shares of which the options could be exercised or to which any
securities could be converted had not been authorised in terms of s 36.

The provision of financial assistance to any person contemplated in s 44 for the
acquisition of the company securities, despite knowing that the provision of
financial assistance was inconsistent with s 44, or the Company’s MOI.

Provision of financial assistance to Directors for the purpose contemplated in s
45 despite knowing that the provision of Financial Assistance was inconsistent
with s 45 or the Company’s MOI.

Subject to s 77(4) a resolution approving a distribution despite knowing that the
distribution was contrary to s 46.

The acquisition by the Company of any of the Shares or the Shares of its holding
company despite knowing that the acquisition was contrary to s 46 and s 48.
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8. An allotment by the company despite knowing that the allotment was contrary to
any provision of Chapter 4 public
offerings.

3.6 COMPANY SECRETARY

Another officer of the company is in fact the Company Secretary of the company who in my
opinion has a very important position. As a rule, the Company Secretary does not play a role in
the smaller company but is very important in the larger listed company as he is the person
responsible for corporate governance to make sure that the Directors are kept in line and conduct
themselves in terms of the Act and all other laws.

You can do your own reading on the Company Secretary, however by and large the person
involved in the accounting firm where the accounting firm or their own practice has been
appointed as the Professional Company Secretarial Practitioner (PCSP) has also been
placed in a very important position in that they have to ensure that the company conducts itself
in accordance with the Act. The PCSP needs to ensure that they know company law so that
they can guide the directors of the company. Where this is the case it's important that a
mandate or engagement letter is signed in relation to secretarial duties by the client so that
responsibilities are clearly defined. With all the work that we do with the CIPC and the Masters a
mandate or engagement letter has to be in place.

The problem today is most PCSP's are unfamiliar with the duties and functions of the Company
Secretary. There are certain things that could go wrong where the client or company could hold
the PCSP liable for damages. Later on, we will be dealing with the situation when a private
company can become a regulated company which could result in a damage claim against the
practitioner. Sections from 86 to Section 89 govern the situation of the Company Secretary. It
is important to understand that the Company Secretary is accountable to the Company’s Board
and the duties may include providing the Directors collectively and individually with guidance as
to their duties, responsibilities and powers. As a company secretarial practitioner how much of
this have you taken on. We would need to look at the mandate signed with your client. An
accounting firm should never appoint themselves as the company secretary, however it is
absolutely essential to have a mandate that governs the relations between the firm and the client
where the firm just processes secretarial transactions as | have already mentioned.

The problem is that Directors of smaller companies do not know anything about company law
therefore it is up to the practice to fulfill this role. One also has to look at the requirements of the
CIPC and FICA.

Some of the duties of the company secretary are listed below.

Reporting to the company’s board any failure on the part of the company or director to comply
with the MOI or Rules of the Company or the Act.
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Ensuring that the minutes of all the shareholders meetings, board meetings and meetings of any
committee of the Directors or of the Company Audit Committee are properly recorded in
accordance with the Act.

Certifying the Company’s Annual Financial Statements and whether the Company has filed the
required returns and notices in terms of Act and whether all such notices and returns are true,
correct and up to date.

Carry out the functions of a person designated in terms of s 33 - Company’s Annual Return.

As you can see from the above that the Company Secretary has a large number of functions
which in the listed company environment would include all the JSE listing requirements and King
requirements etc. It is because of this today that most accounting firms do not appoint their firms
as the company’s secretary because clearly on a part time basis you cannot take on this onerous
responsibility. It is therefore most important that you have a mandate for your clients where you
specify exactly what aspects of secretarial practice you are going to attend to so that a client is
totally aware of your responsibilities and their own responsibilities.

Accfin has designed a mandate that can be used.

3.6.1 Company Secretarial Mandate

TO BE USED FOR UPLOADING BO TO THE CIPC AND ALL COMPANY
SECRETARIAL WORK.

CLIENT DETAILS
RAEDENE
2124

Date 3 December 2023

Dear Client

MANDATE FOR COMPANY SECRETARIAL SERVICES FOR
ACCFIN SOFTWARE (PTY) LTD

ATTENTION MR CLIENT

Date 14 April 2023

INTRODUCTION
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We are pleased to confirm our arrangement for OUR FIRM to provide your company with
company secretarial services to be performed in terms of the Companies Act 2008 as
amended, the CIPC rules, regulations and notices as well as current secretarial practice.
Our services will also include establishing Beneficial Ownership registers in terms of all
legislation where necessary. Our firm will act as your Company Secretarial Practitioner
and carry out the duties of the Company Secretarial Practitioner as specified in this
mandate letter. We will however not be appointed as the Company Secretary in terms
of the Companies Act as it not mandatory for your firm to have a Company Secretary.

Please Note that the delegated person in our organization who will be responsible
for all your CIPC filings will be MRS AB WISEMAN.

This mandate letter covers a period of one/ two /three years from the date of signature
and has to be signed by an authorised director or directors in terms of a directors
resolution duly signed by the directors.

If we do not have a signed copy of this mandate in our possession and a copy of
the directors resolution duly signed, we will be unable to file ANNUAL RETURNS,
XBRL FINANCIAL STATEMENTS, CIPC COMPLIANCE CHECK LIST, BENEFICIAL
OWNERSHIP REGISTERS and any other COMPLIANCE requirements, we will not
be able to do company secretarial work or file forms required by the CIPC.

Please bear in mind that the necessary filing work that has to be performed in terms of
company law and the CIPC rules and regulations, has to be correct and timeously filed.
If this is not done then the company exposes itself to disciplinary compliance notices by
the CIPC and perhaps penalties.

POPIA

The Personal Protection of Information Act came into effect on the 18t July 2021 which
deals with the collecting and processing of private information. In order to provide you
with company secretarial services we require your permission to provide us with the
necessary information that may fall within the definition of personal information as well as
the company law acts.

We would also like to place on record that our firm has complied internally with all the
provisions of the POPI act that relates to us, in regard to the processing, security and
backup of your data safely. Our information officer has signed off on all the requirements.

If you require our services to help you implement the provisions of POPIA please advise
us.

Please note that in the event that we are asked to resign or we resign from doing your
work for any reason whatsoever it will be necessary for us to retain your records including
your private information so that we can deal with any queries that arise from your
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company secretarial affairs until we are sure that all issues and filing as well as disputes
are finalised. The signing of this mandate letter indicates that we have your permission to
do that.

EFILING TERMS AND CONDITIONS

It should be noted that all CIPC returns are filed on an electronic basis using either the
CIPC e-Filing system or our back-office internal company secretarial system which are
subject to our terms and conditions and relevant laws and regulations. In this regard we
require your mandate for OUR FIRM to register as an e-Filer on the CIPC system on your
behalf. Once this is done the following terms and conditions in regard to e- Filing shall

apply.
eMY FIRM the e Filer acts as a duly authorised agent on your behalf.

e You will be liable to the CIPC for the due and timeous fulfilment of all your obligations
towards the CIPC.

eAny information submitted by MY FIRM to the CIPC by means of the e Filing service
will be based on information received from you and you are responsible for ensuring
that such information is true and correct.

eBefore we submit any information to the CIPC by means of the E-filing service we will
need your confirmation that the information being submitted is a true and correct
reflection of what you have provided.

eMY FIRM will not be responsible for any liability imposed by the CIPC for any reason
whatsoever.

eMY FIRM has disclosed the minimum conditions for the mandate to you;

eThe Company Directors confirm that all liabilities, obligations and penalties due to the
CIPC remain with you.

WORK TO BE PERFORMED

You have requested us to maintain your company secretarial records and comply with
the Companies act 2008 as amended, with all the guides, rules and notices of the CIPC,
to produce the necessary documentation for all transactions including changes in
secretarial circumstances. This includes changes to the MOI, share transfers, share
allotments, share conversions, share buybacks, appointment and resignation of directors,
change of registered office, appointment of accounts and auditors, appointment of officers
including the appointment of prescribed officers where necessary and annual returns.

Where the company is audited we will produce the CIPC compliance checklist based on
the information you have provided.
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We will also be responsible for producing the Share Registers and Beneficial Ownership
Reports and data for uploading to the CIPC and other Regulators that require them.

We will be responsible for the production of all forms, minutes and resolutions in relation
to secretarial work performed and for the filing of all forms and returns required by the
CIPC.

You have requested us to assist you in the preparation and submission to the CIPC the
returns according to the time specifications that the CIPC have stipulated and that we
have arranged with you. We will also review related company law procedures where
changes are required for correctness and assist you with responses to queries.

We will also give your firm all the necessary guidance in regard to company law in regard
to the above.

We will maintain all your company secretarial records required by the companies act and
regulations electronically.

It is imperative that your firm notifies us of any distributions as defined in the Companies
Act so that we can ensure the correct procedures are carried out which include the
following;-

eloans to directors and related companies,

ea loan or a loan for financial assistance for acquisition of shares,

eshare buybacks

epayment of dividends,

epayment of the cash portion of a capitalisation issue

We would also need to know about the following Fundamental Transactions:-
esale of the maijor portion of the assets of the company

eshare capital restructuring

emerger or amalgamation

The work to be performed will be based on our interpretation of Company Law and
Secretarial Practice and the CIPC regulations, guides and notices at the relevant time.
You are advised to keep abreast of such developments and are welcome to engage our
service for this purpose. We confirm that it is your responsibility to provide us with
complete, reliable and accurate information in respect of your company secretarial affairs
timeously in order for us to provide the required services. In the event that you miss an
agreed deadline we cannot be held responsible for any penalties levied by the CIPC.
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We will submit all returns according to the time specifications that the CIPC have
stipulated together with all the information that we have at our disposal. We will send all
forms to you prior to submission for your approval and signoff. It will be necessary for
your firm to sign off on all forms before submission otherwise we will not be in a position
to submit.

We will also deal with responses to queries from the CIPC and any errors identified by
our review and compliance notices sent by the CIPC.

Please note currently that you have to submit an annual return 30 days from the
incorporation date of the company and at the same time you may have to submit the
compliance checklist if you are audited The checklist indicates compliance with
company law for the year from incorporation date to incorporation date. It is now specified
that Beneficial Ownership Registers and data as well as Share Registers have to be
uploaded to the CIPC.

Where your company is audited it is necessary to submit Annual Financial Statements in
an XBRL format as well as hold an Annual General Meeting. If there is no audit then it will
be necessary to submit a Financial Accountability Statement which requires certain
additional information which you have to supply to us.

Where deemed necessary in terms of legislation we will draft the beneficial ownership
lists for uploading to the necessary regulator.

METHOD OF FILING It should be noted that all forms are filed on an electronic basis
manually on the CIPC website, however in future provided the CIPC allows we will be
filing these returns directly from our application software.

Please be advised that we will not file any of your returns unless you have signed
and returned a copy of this mandate letter to us as well as a signed copy of the
CIPC compliance checklist specifying the answers required by the CIPC.

It may be necessary for our staff to query some of your answers.

DIGITAL SIGNATURES

All documents that have to be submitted to the CIPC now have to be certified. We intend
to do this by way of a digital signature called Signiflow which is integrated into our
systems.

Your firm will have no objection to confirming and signing documents by way of digital
signature which is totally integrated into our electronic systems; e.qg. like this mandate and
all the other secretarial forms. The importance of digital signatures is that costs are
reduced and the movements of documents once they are signed is totally automatic and
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is guaranteed to reach our systems on time. Most important is that the signature of the
documents will stand up in court as the documents are tamper proof.

We will advise you how to set up and sign the documents where the need arises.
COMPLIANCE PENALTY REGIME

You may be well aware that the CIPC now has compliance penalties which results in the
event that your firm does not comply with the CIPC requirements on time or at all.

Please take note that in the event that a director knowingly files or provides the incorrect
information on forms filed with the CIPC that this is an offence and could result in a penalty
and/or even a jail term in terms of the Companies Act.

OUR FEE

Our fees which may be billed as the work progresses are based on the degree of
responsibility and skill involved and, in the time, necessary to conduct the work plus
reimbursement of our expenses and VAT.

You shall pay our fees without any right of setoff on presentation of our invoice. We will
be entitled to charge interest at the prevailing overdraft rates on a monthly basis on all
amounts outstanding on our fees for whatsoever reason older than 30 days from the date
reflected on our invoice.

In the event that there is a damage claim against us, the damages computed cannot be
more than twice the fee we charge for company secretarial services.

Without prejudice to any other rights that we may have in law we reserve the right to
suspend or terminate the performance of our service or any part thereof to you
immediately, at any time, without notice, should payment of any of our fees be overdue
or in the event that you do not comply with our requests.

DISCLAIMER AND LIMITATION OF LIABILITY

To the extent permitted by law, OUR FIRM (including our employees, suppliers, internet
service providers, partners, affiliates and agents) shall not be liable for any damage, loss
or liability of any nature incurred by any person and resulting from-

1.access to the CIPC or other Regulators website;

2.access to websites linked to our service providers websites;

3.services available from the CIPC or any Regulators website;

4 .service available from our service providers effecting the Filing of Forms;
5.errors by the CIPC and other Regulators and errors on their website;
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6.notices not received or indicated in our systems;

Owing to the fact that the CIPC or other Regulators makes no representations, warranties
or guarantees that their website shall be accessible at all times, you acknowledge that
the CIPC or other Regulators website may be inaccessible due to maintenance activities
or due to circumstances beyond the reasonable control of the CIPC or other Regulator,
including, but not limited to virus infection, unauthorised access (hacking), power failure
or other instances of force majeure beyond their reasonable control and in this case, we
can’t be held liable if we cannot process your returns or payments due to any one of these
occurrences.

Yours faithfully
OUR FIRM

SIGNED BY

Director

Date

3.6.2 Resolution and Minutes for the Mandate

ACCFIN SOFTWARE (PTY) LTD

REGISTRATION NO.: 8754689565821

NOTICE OF DIRECTORS MEETING

TO BE HELD AT: SANDTON  DATE: 24 October 2023 TIME: 2PM

Notice is hereby given that a directors meeting will be held at the registered office of the
company situated at:

Unit 201
14 Eglin Road
Sunninghill

Sandton
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to authorise the appointment of a Company Secretarial Practitioner and signing of the company
secretarial mandate issued by ACCME ACCOUNTANTS.

REASONS FOR THE DIRECTORS RESOLUTION

1. It has now become necessary to provide the CIPC with a signed mandate given by our
Secretarial Practitioners ACCME ACCOUNTANTS to conduct all our company secretarial
affairs.

2. The secretarial work for our company is performed by the accounting firm ACCME
ACCOUNTANTS and It has now become necessary to formally give them the authority to do our
secretarial work as well as to appoint a designated individual in their firm to conduct all our filings
at the CIPC.

RESOLUTIONS TO BE PASSED

1. APPOINTMENT OF THE SECRETARIAL PRACTITIONER: ACCME ACCOUNTANTS is
appointed as the Secretarial Practitioner responsible for all our company secretarial work as
indicated in the mandate letter.

2. MANDATE REQUIREMENT FOR CIPC FILINGS: In compliance with the requirements of the
Companies and Intellectual Property Commission (CIPC), it is mandated that the individual
responsible for filing our statutory documents at the CIPC must be authorised by mandate to do
so. This mandate authorises the Secretarial Practiioner ACCME ACCOUNTANTS and the
designated individual filer MRS A. B. Wiseman the authority to conduct all our filings at the CIPC.

3. AUTHORISATION TO SIGN THE MANDATE: The board is hereby authorised to sign the
mandate as presented by ACCME ACCOUNTANTS, the authority to conduct our company
secretarial work as well as granting the designated individual MRS A. B. Wiseman the authority
to perform the necessary filing at the CIPC.

ACCFIN SOFTWARE (PTY) LTD

REGISTRATION NO.: 8754689565821

MINUTES OF DIRECTORS MEETING

HELD AT: SANDTON  DATE: 24 October 2023 TIME: 2PM
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RESOLVED THAT,;

1. APPOINTMENT OF SECRETARIAL SERVICES: ACCME ACCOUNTANTS is appointed as
the Secretarial Practitioner responsible for all our company secretarial work as indicated in the
mandate letter.

2. MANDATE REQUIREMENT FOR CIPC FILINGS: In compliance with the requirements of the
Companies and Intellectual Property Commission (CIPC), it is mandated that the individual
responsible for filing our statutory documents at the CIPC must be authorised by mandate to do
so. This mandate authorises the Secretarial Practitioner ACCME ACCOUNTANTS and MRS A.B
Wiseman the designated individual filer as indicated on the mandate to conduct all our filings at
the CIPC.

3. AUTHORISATION TO SIGN MANDATE: The board is hereby authorised to sign the mandate
as presented by ACCME ACCOUNTANTS, the authority to conduct our company secretarial work
as well as granting MRS A.B Wiseman the designated individual the authority to perform the
necessary filing at the CIPC.

SIGNED AS A CORRECT RECORD BY THE DIRECTORS

3.7 PRESCRIBED OFFICERS!

During consultation with clients, the question often arises as to which individuals in a company
would be considered to be a Prescribed Officer in terms of the Companies Act 71 of 2008 (“the
Act”), and what does this mean for such an individual? Is it merely a selection based on random
function, or is there a logic and motivation driving who such individuals will be? You would have
seen they have the same obligations as directors.
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This article will set out to address the above mentioned questions in the light of the provisions of
the Act, as well as relevant case law addressing this issue.

PRESCRIBED OFFICERS IN TERMS OF THE ACT

“The Act introduces the definition of a Prescribed Officer which, in terms of Regulation 38 of the
Act, is a person who, despite not being a director of a company, exercises general executive
control and management over the whole, or a significant portion of the business activities of
a company or a person who regularly participates, to a material degree, in the exercise of general
executive control and management over the whole, or a significant portion, of the business and
activities of the company. This is the case irrespective of any particular title given by the company
to the office held by the individual in the company or the function performed by the individual in
the company.

The effect of being a Prescribed Officer in terms of the Act would be that such an individual would
be subject to the same duties and liabilities of directors, including adherence to Section 75 and
Section 76 of the Act, relating to personal financial interests and director’s standards of conduct.
This would entail that such an individual would owe fiduciary duties to the company to act in the
company’s best interest, not to make a secret profit or misappropriate opportunities that should
be opportunities of the company.

The problem is what happens if the Prescribed Officer does not know that they are Prescribed
Officers. The company should consider a resolution appointing such an officer.

APPLICABLE CASE LAW

In the matter of Volvo (Southern Africa) (Pty) Ltd v Yssel [2009] JOL 24109 (SCA), the court had
to decide whether an individual rendering services to the appellant owed a fiduciary duty to the
appellant. In this particular case, the appellant required a manager for its information technology
division. The respondent was placed by a personnel placement agency in such position. During
the course of rendering services to the appellant, the respondent entered into an agreement with
the relevant personnel placement agency in terms of which the respondent would earn a
commission if he arranged for personnel placed by other labour brokers at the appellant, to be
transferred to the particular personnel placement agency that placed the respondent. The
respondent did not disclose this commission to be earned by him to the appellant.

The question before the court was whether the respondent owed a duty to the appellant to
disclose such secret commission and whether the respondent was under a fiduciary duty to act
in the best interests of the appellant and not his own.

In its judgment, the court did not refer to the provisions of the Act. However, the court sets out
the following reasons for finding that the respondent did, in fact, owe a fiduciary duty to the
appellant:

* The respondent occupied the most senior position in the appellant’s information
technology division.
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* The fact that there was no contractual relationship between the appellant and the
respondent is not of meaningful consequence. It is the position to which the respondent
was appointed, as opposed to the contractual relationship, that determined what the
appellant could expect from the respondent.

* The respondent attended to arrange matters between the appellant and its staff as an
incident of his function as manager of the division.

1.1t is because of his position as manager of the division that the appellant could
be induced to relax the care and vigilance it would generally have excercised if it
was dealing with a stranger.

CONCLUSION

If one considers both the requirements of Regulation 38 of the Act, as well as the reasons for the
judgment handed down in Volvo (Southern Africa) (Pty) Ltd v Yssel [2009] JOL 24109 (SCA), it
has to be concluded that the determination of who will be a Prescribed Officer in term of the Act
is not determined merely as a selection based on random function. In my view, the logic and
motivation applied by the court Volvo (Southern Africa) (Pty) Ltd v Yssel [2009] JOL 24109 (SCA)
fuels how the requirements of Regulation 38 of the Act should be applied. It is clear that an
individual should only be deemed to be a Prescribed Officer if there is good reason to state that
such individual stands in a position of trust to the company, and as such, such an individual should
not allow their own interests to prevail over the best interest of the company.”

Phillip Kruger

Regional Divisional Director RSM | Legal, Johannesburg

4 DIFFERENT TYPES OF COMPANIES

4.1 PROFIT COMPANY

A profit company is a private company if it is not state owned and its MOI prohibits the offer of
securities to the public and restricts the transferability of its shares. This is in terms of s 1 read
together with s 8(3)(b).

The core characteristic is that the shares or securities may not be offered to the public and
there is a restriction on the transferability of shares. Essentially this is the fundamental
difference between a private company and a public company.

A private company under the new 2008 Act is very close to a private company under the 1973
Act except that the restriction of 50 shareholders in a private company has now been
abolished. This is in the interest of flexibility in an organization and the fact that the number of
shareholders really does not bear any correlation as to the true nature and size of the company.
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The restriction on the transferability of the shares has now being widened in the new Act. As
a rule, the restriction must be set out clearly in the MOI.

A profit company’s main goal is for financial gain for its shareholders.

The accountability of the company really depends on its size and one has to look at the
Regulations which have been published together with the 2008 act as to when a company requires
an audit or needs to appoint a secretary.

4.2 NON-PROFIT COMPANY

A non-profit company under the act is the equivalent of an “association’ not for gain referred
to as a Section 21 company under the old Act. Fundamentally the principals are the same except
in two aspects:

e A nonprofit company may have members and;

e A nonprofit company is not a public company as it was under the old Act. It is now
a unique company.

Non-profit companies or NPC’s are governed mainly by s 10 and Schedule 1 of the new Act. One
of the stated purposes is to provide for formation, operation and accountability of non-profit
companies in a manner to design, promote, support and enhance the capacity of non-profit
companies to perform their functions.

5 CONSTITUTIONAL DOCUMENTS OF A COMPANY
There are various documents that are fundamental to the running of a company. These are;

e MEMORANDUM OF INCORPORATION OR MOI
e RULES
e SHAREHOLDERS AGREEMENT

5.1 MEMORANDUM OF INCORPORATION

Owing to the fact that the New Companies Act 2008 is quite complicated and took practitioners a
long time to understand all the ins and outs and especially in regard to the standard form MOI’s
provided by the CIPC most practitioners started the process of changing the MOI for their clients
very late. In fact, even today amazingly, there are many companies without new company act
MOI’s.

It was not necessary for us to have all the MOI’s in place by the 1t May 2013 (the act gave a
transitional period of two years) despite the persistent rumours that we had to. Many secretarial
practices and legal firms used the fear factor approach to force this change. | think that it was
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wrong to foister new MOI’s onto clients without going through the details of the MOI so that the
clients actually understand it. If we do not understand it ourselves how are we going to get our
clients to understand it? | think this is a huge risk area in regard to providing clients with a MOI.

5.2 DEFINITION OF THE MOI

The definition of the MOI says that the MOI sets out the rights, duties and responsibilities of
the shareholders, directors and others within and in relation to a company. This applies to any
company that was incorporated under the New Act and for any pre-existing company i.e. a
company that existed prior to the effective date of 1 May 2011.

This means that the current Memorandum of Incorporation and Articles of Association of a pre-
existing company, a company formed under the old act is in fact a MOI as defined in the New Act.
You might say so what, why do we need to know this? Unfortunately, there are many
misconceptions regarding the MOI of a pre-existing company. One of the main issues being in
regard to the audit — where an old MOI was in place during the transitional period an audit had to
be performed, but once the transitional period was over the new act kicked in and the new rules
applied and therefore the audit requirement falls away in my view, or so we thought. SAICA and
legal experts say that right now if the company still has the old MOI then an audit must be
performed.

5.3 A The Turquand Rule: Origin and Development in
Company Law

Introduction

The Turquand Rule, also known as the doctrine of indoor management, is a foundational
principle in company law that protects outsiders dealing with a company. It allows third parties
who contract in good faith with a company to assume that the company’s internal requirements
and procedures have been properly followed, even if they have not. This rule evolved in
common law to mitigate the harshness of the doctrine of constructive notice (which deemed
third parties aware of a company’s public documents and internal rules) by shifting the risk of
internal irregularities from innocent outsiders to the company
itselfcliffedekkerhofmeyr.comen.wikipedia.org. Below is a structured overview of the origin of the
Turquand rule, its legal principles, and its historical development and application in the United
Kingdom, South Africa, and other common law jurisdictions, including the limits and exceptions
that courts have recognized over time.

Origin: Royal British Bank v. Turquand (1856)

The Turquand rule originates from the landmark English case Royal British Bank v. Turquand
(1856). In this case, the Royal British Bank had lent money to the Cameron’s Coalbrook Steam,
Coal and Swansea & Loughor Railway Co., which later became insolventlawteacher.net. The
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company’s deed of settlement (a precursor to modern articles of association) allowed the
directors to borrow money on bond only up to an amount authorized by a resolution of the
shareholders in a general meetinglawteacher.net. The company, through its liquidator Mr.
Turquand, argued that no valid shareholder resolution had been passed to authorize the £2,000
bond that the directors issued under the company’s seal, and therefore the bond was not
binding on the companylawteacher.netlawteacher.net.

On appeal, the Court of Exchequer Chamber rejected the company’s defense and upheld the
bank’s right to enforce the bondlawteacher.netlawteacher.net. Sir John Jervis CJ stated that
anyone dealing with a corporation is presumed to know the publicly filed documents (the statute
and deed of settlement) but “is not bound to do more”en.wikipedia.org. In other words, after
reading the public documents, an outsider would see that the company could borrow on bond if
a resolution was passed, and the outsider is entitled to infer that the required internal resolution
has been duly passeden.wikipedia.org. The court held that the bond was valid and the company
was bound by it, even though the internal approval was deficient, because “the company’s
indoor affairs are the company’s problem”en.wikipedia.org. This decision established what
became known as the Turquand rule or indoor management rule: persons dealing in good
faith with a company are entitled to assume that the company’s internal procedures and
authorizations have been properly complied withlawteacher.neten.wikipedia.org.

The rule in Turquand quickly became an important part of company law, protecting third parties
against unseen internal lapses. It was later affirmed by the House of Lords in Mahony v. East
Holyford Mining Co. (1875), where Lord Hatherley explained that when people are conducting a
company'’s affairs seemingly in line with its articles of association, those dealing with the
company “are not to be affected by irregularities in the internal management’en.wikipedia.org. In
Mahony, checks issued by purported directors were held to be valid even though those directors
had never been properly appointed, because the outsiders (the bank cashing the checks) were
entitled to assume the signatories were validly in office per the company’s
articlesen.wikipedia.orgen.wikipedia.org. This solidified the Turquand principle as a firmly
entrenched doctrine in English law by the late 19th century.

Legal Principle and Purpose of the Turquand Rule

Principle: The Turquand rule holds that a person dealing with a company in good faith may
assume that the company’s internal requirements and procedures have been complied with, so
long as the transaction is one that falls within the company’s powers and usual authority of its
officersen.wikipedia.orgcliffedekkerhofmeyr.com. The company is thus estopped from denying
the validity of a contract by asserting that some internal formality was missing. For example, if a
company’s constitution stipulates that a certain act (e.g. borrowing above a threshold, issuing
securities, appointing an officer) requires approval by shareholders or the board, an external
counterparty can assume such approval was properly obtained, rather than having to
investigate the company’s internal paperworken.wikipedia.orglawteacher.net. In essence,
outsiders may treat a company’s represented authority at face value, without probing the
“‘indoor” workings of the company.
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Purpose: The rule’s primary purpose is to protect bona fide third parties in commercial dealings
and to promote business conveniencelawteacher.netcliffedekkerhofmeyr.com. It strikes a
balance between the doctrine of constructive notice and fairness to outsiders. Under the older
doctrine of constructive notice, anyone dealing with a company was deemed to know the
contents of its public documents (such as the memorandum and articles of association). This
meant a third party was fixed with notice of any limitations on the company’s or its agents’
authority contained in those documentscliffedekkerhofmeyr.comlawteacher.net. The Turquand
rule was developed to soften the potentially draconian effects of constructive notice, by
excusing outsiders from investigating whether the internally required steps (board resolutions,
shareholder approvals, quorum requirements, etc.) were actually
metcliffedekkerhofmeyr.comlawteacher.net. It recognizes that it is impractical to expect every
outsider to verify a company’s internal compliance for each transaction, and without such a rule
companies could too easily evade obligations by hiding behind internal
irregularitiesuollb.comlawteacher.net. In short, the Turquand rule enhances the security of
business transactions by ensuring that if a company’s officer acts within their apparent
authority, the company will be bound, even if internal protocols were not perfectly
followeduollb.comen.wikipedia.org. This promotes confidence in dealing with companies, as
outsiders can rely on the company’s outward representations of authority without excessive
precaution.

Modern UK Law: In contemporary UK law, the rule in Turquand’s case has been largely
superseded (or codified) by statute. The Companies Act 2006 Section 40 provides that in favor
of a person dealing with a company in good faith, the power of the company’s directors to bind
the company is “deemed to be free of any limitation under the company’s
constitution”lawteacher.net. This effectively means that third parties are not bound to inquire into
any constitutional or internal limitations on the directors’ authority — a principle directly
descended from Turquand’s rule. Moreover, the Companies Act abolished the doctrine of
constructive notice for most corporate constitutional documents, so outsiders are no longer
automatically treated as knowing a company’s internal requirements simply because they are
publicly fileden.wikipedia.orgen.wikipedia.org. In practice, an outsider dealing with an English
company in good faith can assume that all internal approvals (board resolutions,
shareholder votes, etc.) required by the company’s constitution have been obtained, and
the company will be bound by the transactionen.wikipedia.orglawteacher.net. The statutory
protections do have qualifications — for example, Section 40 does not protect a person if they
are an “insider” (like a director of the company) or if the third party had actual knowledge that
the act was beyond the directors’ powers. But generally, the modern law reinforces the indoor
management principle: companies cannot use internal lapses as a defense against enforcement
of contracts by innocent outsiders. The result is that the original Turquand rule, while historically
important, is now embodied in English law through these statutory provisions, ensuring that its
spirit lives on to safeguard third-party dealings.

Adoption in South African Law

South African company law, rooted in common law and influenced by English precedents, also
adopted the Turquand rule to protect outsiders dealing with companies. Under South African
common law (prior to 2011), the Turquand rule provided that a person contracting with a
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company in good faith is entitled to assume that the company’s internal requirements
and procedures have been complied withcliffedekkerhofmeyr.comfasken.com. This common-
law rule operated alongside the doctrine of constructive notice: anyone dealing with a company
was deemed to know the contents of its registered constitutional documents, but thanks to
Turquand’s case, they could assume that internal formalities referenced in those documents
(like required resolutions or quorum) had been properly carried
outcliffedekkerhofmeyr.comcliffedekkerhofmeyr.com. South African courts applied the Turquand
principle in many cases to prevent companies from escaping liability due to internal failures. For
example, a company could not avoid a contract by arguing that a required shareholders’
approval was never obtained, if the counterparty had no reason to suspect the lack of approval
and the transaction fell within the company’s powers. The Turquand rule thus became a well-
entrenched defense for outsiders in South African jurisprudence, ensuring companies bear the
risk of their own internal missteps rather than innocent third
partiescliffedekkerhofmeyr.comfasken.com.

Statutory Codification: South Africa codified a form of the Turquand rule in the Companies
Act 71 of 2008. Specifically, Section 20(7) of that Act provides that a person dealing with a
company in good faith (other than a director, prescribed officer or shareholder of the company)
is entitled to assume that the company has complied with all of the formal and procedural
requirements of the Companies Act, its memorandum of incorporation, and any corporate rules,
in making a decision or exercising its powerscliffedekkerhofmeyr.comfasken.com. In other
words, an outsider can proceed as though all required internal approvals and processes were
properly observed, unless the outsider knew or ought reasonably to have known
otherwisefasken.com. This statutory rule in South Africa mirrors the common-law Turquand
rule’s protective purpose, but it is even more explicit in scope. It also clarifies that certain
insiders (like directors and officers of the company, who presumably have intimate knowledge of
the company’s internal affairs) cannot invoke this protection when dealing with their own
companyfasken.com.

South African courts continue to explore the limits of the Turquand rule (and Section 20(7)) in
practice. Notably, the courts have taken a firm stance that the Turquand rule cannot be used to
cure or validate actions that are fundamentally void or outside the
lawfasken.comfasken.com. For instance, in 2022 the South African Constitutional Court in
Merifon (Pty) Ltd v. Greater Letaba Municipality confirmed that an agreement which was void for
non-compliance with a statutory requirement (in that case, a municipal finance law) could not be
saved by the Turquand rulefasken.com. The rationale is that the Turquand rule deals with
internal company formalities; it does not excuse violations of external laws or empower a
company to do something beyond its lawful capacity. Similarly, South African case law (e.g.
Farren v Sun Service and One Stop Financial Services (Pty) Ltd v Neffensaan Ontwikkelings
(Pty) Ltd) has indicated that if a transaction requires a special resolution of shareholders by law,
an outsider cannot blithely assume such a resolution was passed when it was not, because the
need for a special resolution is a substantive requirement and often publicly
disclosedcliffedekkerhofmeyr.comcliffedekkerhofmeyr.com. In short, South Africa maintains the
Turquand rule to protect third-party contractors, both in common law and statute, but the courts
carefully police its boundaries to prevent abuse or circumvention of mandatory legal provisions.
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* Suspicious Circumstances (Duty to Inquire): If the circumstances surrounding the
transaction are such that a reasonable person would suspect an irregularity, the third
party may be put on inquiry and cannot blindly rely on presumed
regularityen.wikipedia.orgfasken.com. For example, if a normally out-of-scope transaction
is approved by a junior officer, or if a document is executed in an unusual manner, the
outsider is expected to inquire further. Turning a blind eye to clear warning signs negates
the rule’s protection. Courts have held that even a hint of suspicion (an “iota of suspicion”)
can invalidate the outsider’s claim to Turquand protection because it would be against
good faith to ignore itlawteacher.netlawteacher.net.

*Forgery or Fraud: The Turquand rule does not apply to forged documents or fraudulent
acts by company insiders. As established in Ruben v. Great Fingall Consolidated, a
company is not bound by a document that purports to be executed on its behalf but is in
fact a forgery (e.g. where a rogue officer forged signatures or the company
seal)blr.scholasticahg.comlawteacher.net. In such cases, there is no “real” internal act to
presume valid — the document is void ab initio. Similarly, if an agent of the company acts
entirely outside the scope of any authority (for example, an impostor pretending to be
a director), the rule offers no shelter. The common law principle is ex turpi causa: courts
will not uphold fraud or allow the rule to facilitate fraudlawteacher.net.

*Insiders and Knowledgeable Persons: The rule is intended for outsiders dealing with
the company. Company insiders (directors, top managers, or others who participate
in internal governance) are generally precluded from invoking the Turquand
rulelawteacher.netlawteacher.net. For instance, a director can’t claim protection for not
knowing of an internal irregularity that he or she was part of or ought to have known as
part of the company. In the Morris v. Kanssen scenario, a director could not rely on the
rule regarding the irregular appointment of fellow directors, because as an insider he was
expected to ensure proper procedureslawteacher.netlawteacher.net. The statutory
versions of the rule likewise often exclude certain insiders (e.g. South Africa’s Act
excludes directors, officers, shareholders from Section 20(7)’s protectionfasken.com).

* Publicly Documented Requirements: If the fulfillment or non-fulfilment of an internal
requirement is a matter of public record, the outsider is deemed to know it, and cannot
invoke the Turquand rule. For example, if a particular decision (such as a special
resolution of shareholders for a major transaction) is required and such resolutions are
filed with a public registry, an outsider dealing with the company cannot assume a
special resolution was passed when in fact none is
recordeden.wikipedia.orgen.wikipedia.org. In that case, the doctrine of constructive
notice would still apply to the existence (or absence) of the resolution, preventing the
outsider from claiming ignorance. The Turquand rule was never meant to allow parties to
ignore information that is legally public and accessible.

+ Ultra Vires Acts and lllegality: The Turquand rule only validates acts that are within the
ostensible authority of the company and its agents. It does not extend to acts that are
ultra vires (beyond the company’s capacity or powers as set out in its constitution) or
otherwise illegal or void. An agreement that is void ab initio (for example, because the
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company had no capacity to enter it, or it contravenes a statute) cannot be made binding
by an appeal to indoor managementfasken.comfasken.com. Courts have emphasized that
the rule is a shield for procedural irregularities in internal management, not a tool to create
authority where none exists or to validate inherently void
transactionsfasken.comfasken.com. As the South African Constitutional Court noted, void
acts cannot be revived through the Turquand rulefasken.com.

In summary, the Turquand doctrine’s protection is conditional on the outsider’s good faith and
the appearance of regularity. If any red flag is present or if the act lies outside the realm of what
the company could lawfully do even with proper procedure, the courts will likely refuse
Turquand’s protection. These exceptions ensure that while third parties are protected from
hidden internal lapses, the rule cannot be exploited to facilitate fraud or cover obvious
irregularities.

Conclusion

The Turquand rule has played a pivotal role in company law since the mid-19th century, striking
a practical balance between corporate internal governance and the security of external business
transactions. It originated with Royal British Bank v. Turquand as a common-law solution to
uphold contracts despite internal lapses, thereby promoting confidence among those who deal
with companiesuollb.comlawteacher.net. Over time, it has been affirmed and refined across
jurisdictions: the United Kingdom entrenched and later codified it (eliminating constructive notice
and protecting good-faith outsiders), and countries like South Africa and India have incorporated
the principle into their statuteslawteacher.netfasken.com. The core legal principle remains that a
company’s internal failures should not be visited upon innocent third parties — companies
are generally bound by the acts of their officers done in the company’s name within apparent
authority, leaving internal disputes to be sorted within the company.

The Turquand rule’s purpose is to facilitate commerce by allowing outsiders to trust the
company’s outward representations, while its carefully crafted exceptions prevent abuse.
Modern courts and legislatures continue to uphold the spirit of the Turquand rule: protecting
outsiders who act in good faith, and ensuring that companies cannot use internal technicalities
as a sword to escape liability. In essence, the rule underscores a fundamental tenet of company
law — those who deal with a corporation in good faith are entitled to assume that the
corporation’s own house is in order, unless proven otherwise by overt
factsen.wikipedia.orgfasken.com. This principle remains a cornerstone of common law company
jurisprudence, fostering fairness and reliability in commercial dealings across the globe.

5.3 THE TURQUAND RULE - ONE STOP FINANCIAL SERVICES

Before we deal with the Doctrine of Constructive Notice, we must understand the Turquand rule.

Historically formulated as an exception to the doctrine of constructive notice. It is designed to
mitigate the severe effects of the doctrine of constructive notice particularly for bone fide 3rd
parties. The turquand rules is in favour of the 3rd party unless the 3rd party knows of suspects
that rules within the company have not been complied with.
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Case Royal British Bank v Turquand

“In the recent High Court decision of One Stop Financial Services (Pty) Ltd v Neffensaan
Ontwikkelings (Pty) Ltd and Another, the Court confirmed the requirements for reliance on the
common law Turquand rule as well as the implications of the statutory Turquand rule in respect
of individual directors who purport to bind the company.

The Turquand rule is applied by the South African courts when deciding whether a company
should be bound to a contract concluded with a third party in the circumstances where the
company’s representative concluding the contract on behalf of the company is unauthorised to do
so due to an irregularity in the company’s internal procedures, or failure to comply with all internal
approvals before concluding the relevant contract. The rule protects third parties and creates
commercial certainty in that it presumes in favour of the third party that all aspects of the
company's internal governance have been duly fulfilled.

The One Stop case confirmed the application of the common law Turquand rule where a third-
party contract with a board of directors (as opposed to an individual director) or a managing
director or someone who holds another executive position in the company which carries with it a
representation of authority usual to that position. In these scenarios a third party is ordinarily
entitled to assume that the requisite authority has been granted for purposes of binding the
company. The same assumption does not hold true for an individual director. It is clear that just
because the company's constitution permits the board of directors to delegate authority to a single
director, this does not entitle the third party to assume that any director with whom he deals has
the authority to bind the company. The Turquand rule only comes into operation once the third
party proves that the individual director (purporting to represent the company) has authority (i.e.
ostensible authority) to bind the company. Once this is proved, the Turquand rule will enable the
contracting party to assume that there has been compliance with the internal requirements of the
company in authorising its representative.

The Turquand rule has essentially been codified in section 20(7) of the Companies Act, 2008
which provides that a person dealing with a company in good faith, other than a director,
prescribed officer or shareholder of the company, is entitled to presume that the company, in
making any decision in the exercise of its powers, has complied with all of the formal and
procedural requirements in terms of this Act, its Memorandum of Incorporation and any rules of
the company, unless, in the circumstances, the person knew or reasonably ought to have known
of any failure by the company to comply with any such requirement.

The court addressed the codification of the Turquand rule as provided for in section 20(7) and (8)
of the Companies Act and stated that the Companies Act is not intended to change the well-
established principles of the common law Turquand rule, and as such cannot be seen to now
allow a third party to presume the authority of an individual, ordinary director. The Court
emphasised that in order for the third party to presume compliance with the “formal and internal
procedural requirements” of the constitution (as provided for in section 20(7)), the third party
should have been dealing with the “company”. The section does not state that the third party may
make any assumption when dealing with a purported representative per se. This reinforces the
view that in order for section 20(7) to apply (as with the common law rule), the third party must
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establish that he was contracting with someone who had actual or ostensible authority to bind the
company, only in those circumstance can the third party say that he was dealing with the
company.”

So the effect of the Turquand rule is that when contracting with a company the parties
contracting with the company must ensure that the representative of the company has
the authority to conclude the contract.

3rd party must act genuinely and honestly. The bases is that bone fide 3rd parties should
not be prejudiced by a company's failure to comply with its own procedures and formal
requirements. Prevents company from escaping liability.

5.3 B Turquand cases

Mine Workers Union v Prinsloo - forms part of the common law.

Man Truck & Bus (SA) Ltd v Victor adopted Mine workers

based on principle of convenience
Maxim" ALL THINKS ARE PRESUMED TO BE DONE IN DUE FORM

MAHONEY V EAST HOLYFORD MINING CO LTD
MORRIS V KASSEN

Entitled to assume, just because they cannot know with whom they deal with has the
authority which is claimed. The court further stated that the rule cannot be invoked "if
he who would invoke it is put upon his inquiry”

Rule applies to all internal irregularities that take place, but does not protect a third
party who knows that a rule has not been complied with or suspects that the internal
formality has not been complied with but deliberately shuts his or her eyes or turns a
blind eye.

5.4 DOCTRINE OF CONSTRUCTIVE NOTICE

The difference between the old Companies Act and the new Companies Act is that in terms of
the old Companies Act is that the doctrine of constructive notice applied to the MOI and that
all parties dealing with the company were deemed to know what the contents of the MOl were as
there was no reason why anyone dealing with the company did not have access to the MOI at the
CIPC.
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Under the New Act this has changed in that the Doctrine of Constructive Notice does not apply to
the MOI anymore. This means that parties dealing with the company do not need to have
knowledge of the contents of the MOI.

The Doctrine of Constructive notice under the new act does not apply other then when certain
conditions in the MOI are Ring Fenced or RF conditions are indicated in the MOI. These RF
conditions are specified in terms of s15(2)(b) or (c) of the new act. In terms of s 11(3)(b) the name
of the company must be followed by RF. This is notice to all parties dealing with the company
that there are ring fencing conditions being conditions that they should be aware of before they
do any business with the company.

5.5 CONFUSION IN THE RING FENCING PROVISIONS

If one reads the text of Section 15(2)(b) or (c) the ring fencing provisions deals with the situations
where in the MOI there is a term that impedes the amendment or there is a term that prohibits
the amendment of a MOI. The act really does not deal with anything else in regard to ring fencing
other then preventing changes or reducing requirements of a term. The way it is worded has
caused a lot of confusion as when to make use of RF. There also appears to be overuse of RF
by many practices where it does not really apply as many practitioners don’t really understand
RF.

S 13(3) provides that if the company’s MOI includes any provision contemplated in 15(2)(b) or (c)
the notice of incorporation must include a prominent statement drawing attention to each such
provision and its location in the MOI. It is necessary to advise the CIPC as to what the RF
conditions are. This is done by Special Resolution and by completing form CoR 15.2 and CoR
15.2 Annexure A.

In reading the text books and the Act it appears that the ring-fence provision really was for any
kind of restriction placed on the amendment in the terms of the MOI as well as any kind of
prohibition, however in practice this seems to have become a lot more.

Carl Steyn in the New Companies Act Unlocked talks about the fact that these ring-fence
conditions were used as special purpose vehicles in BEE transactions. This could be used in the
case where the special purpose vehicle could be prevented from paying a dividend until the
loan or the financing received to acquire a stake in a company was repaid. By making this an RF
term in the MOI the financiers could protect their investment by making sure that the RF article
cannot be changed and making sure that the directors can’t declare dividends before the loans
are repaid.

There is also no definition of the words ring-fencing, which appear on form CoR 15.2A. Ring
Fencing is not mentioned in the act.

To this end the CIPC was asked to put out a non-binding opinion in terms of section 188(b) of
the Companies Act to actually deal with where the term “RF” should be used as there is quite a
lot of uncertainty in regard to its usage. In fact, the CIPC issued a further guide a practice note as
| think they got the non-binding opinion wrong which resulted in more RF companies being
formed causing much confusion and unnecessary work.
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What one does not want is to force the governance of a company into the ring fencing provisions.

5.6 EVENTS LIKELY TO ARISE IN PRACTICE

As one can see from the non-binding opinion the scope of ring-fencing has widened to include
virtually any kind of disclosure that should be made to third parties, for example let us say that in
order for a company to do a transaction of say over R1 million rand and the MOI says that in order
for this transaction to be approved it has to be approved by all the directors of the company. As
this is a term in the MOI that may require disclosure to third parties the term RF should be inserted
behind the name. If a transaction is done on this basis and only one director signs the resolution
and not all the directors, then the third party dealing with the company cannot hold the company
bound to the contract because the authority for the transaction is not correct. The courts will need
to decide! (see the turquand rule) The question that arises here is, does a company need to
involve outsiders in corporate governance issues in a company as it could become a nightmare
when things go wrong?

Another example is if the company is prohibited from entering into any transaction with a software
company and this is entrenched in the MOI then the third party cannot get out of this contract if
there is no RF behind the name. If there is an RF the company may be restrained from performing
under the contract, for instance by its shareholders, but the contract is not void, the shareholders
may have a claim for damages against the directors. In this instance the third party would have
deemed knowledge of the MOI and would not be in a position to claim for damages.

It is really important for a company to get its corporate governance procedures right to avoid
conflict.

The RF provisions create complexity in the law and may cause litigation where parties believe
they can use RF conditions to their advantage!

For the purpose of convenience, | have quoted the important points from the practice note on RF
below dated Nov 2012! This was issued after the first practice note.

4. It is against this background that that it must be considered whether the requirement to use
(RF) in the company name is applicable or not in any particular case. In principle, if a
limitation could have any effect on third parties, it would be advisable to use (RF) in the
name. If on the other hand, it is of no consequence to third parties there would also be no
need to warn them. (My Comment This paragraph is key)

5. Inconsiderate use of the expression "RF" in the name of a company could lead to
unnecessary confusion and in the circumstances, it is submitted that the expression "(RF)" be
used only in cases where it is evident that —

5.1  the purpose or objectives of the company are restricted or limited in the Mol of the
company;

5.2  the powers of the company are restricted or limited in its Mol;
5.3 any other pertinent restricting condition is contained in the Mol of the company;
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5.4  any requirement in addition to those set out in section 16, for the amendment of any
of the above mentioned restrictions or limitations is contained in the Mol; or

5.5 the Mol of a company contains a prohibition on the amendment of any particular
provision of the Mol.

6. The CIPC is further of the view that if the Memorandum of Incorporation contains a provision

6.1  setting higher standards or more onerous requirements under section 15 (2) (a)

(iii) than would otherwise apply to the company in terms of an unalterable provision
of the Act; or

6.2  requiring a special resolution to approve any matter not listed in section 65 (11);such
a provision in itself is not a restriction contemplated in section 11 (3) (b) as it does not limit
the powers or capacity of the company but rather prescribes a different procedure to perform
the activity concerned.

5.7 SHORT FORM MOI

There were quite a few problems with the original short form MOI released with the ACT. Despite
the inherent problems of the short form MOI and the fact that it has been widely used there was
never a need to panic. Many parts of the short form might be quite adequate especially where the
shareholders and directors are common. | will deal with the inherent problems below as there may
still be many of these old short forms in circulation. If in your firm, you have any of these original
inadequate short form MOI’s it would be a good idea to fix them by doing a Special Resolution!

The issue about supplying a short form MOl is that it might be absolutely perfect right now for a
smaller business’s early requirements, but what happens when down the line the business grows
and more shareholders get involved because the company needs capital, will it then be suitable
at that point in time. Based on past experience of the old act one never looked at Table B, we
just left it as it seemed to be fine because as a rule everyone knew exactly what it contained and
they were mostly all the same. In a situation where there was a big share transaction lawyers
normally prepared a Shareholder’s Agreement to cover the inadequacies of Table B.

Another important aspect of changing the MOI is what do we do about existing Shareholders
Agreements as they don’t seem to be as important as they used to be? All Shareholder’s
Agreements prior to April 2011 need to be checked for validity and that they conform to the
requirements of the new act. It is suggested that you involve the company’s legal advisor to make
sure that the original shareholders agreements are up to date and meet with the requirements of
the shareholders, that’s if they want them or need them.

There is a problem when new shareholders are introduced in that a shareholder’s agreement
does not apply to the new shareholder unless the new shareholder actual signs the agreement
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together with everyone else. Each time there is a transaction there needs to be a new
shareholders agreement which everyone has to sign.

5.7 A Standard Memorandum of Incorporation (MOI)
Templates on CIPC

Standard Memorandum of Incorporation (MOI) Templates on CIPC

The Memorandum of Incorporation (MOI) is the founding document of a company in South
Africa, setting out the rights, duties, and responsibilities of shareholders, directors and others in
relation to the companycipc.co.za. The Companies and Intellectual Property Commission
(CIPC) provides several standard MOI templates for different types of companies under the
Companies Act 71 of 2008. These standard forms (CoR15.1 series) can be used during
incorporation in lieu of a custom-drafted MOI. Below is a list of the standard MOI forms available
on the CIPC website — including direct download links — for private companies, public (and other
profit) companies, and non-profit companies, along with key details and usage guidelines for
each.

Standard MOI Templates for Private & Public (Profit) Companies

*CoR15.1A - Short Standard MOI for Private Companies: This is a short-form MOI
template used to incorporate a private company (Pty Ltd) without any changes to the
default statutory provisionscipc.co.za. It cannot be altered (no additional clauses or
changes to alterable provisions are allowed), making it a simple “as-is” constitution for the
companywelmanbloem.co.za. The form is only for private companies and must be
completed by the incorporators (a private company may have one or more incorporators)
and signed by each of themcipc.co.za. Download template: CoR15.1A — Short Standard
MOI for Private Company (PDF).

*CoR15.1B - Long Standard MOI for Profit Companies: This is a long-form MOI
template that can be used to incorporate any profit company — including a private
company (if the incorporators want to customize certain provisions) as well as public
companies, state-owned companies, or personal liability companiescipc.co.zacipc.co.za.
It provides optional clauses (via selectable checkboxes and schedules) to accommodate
variations of many alterable provisions of the Actwelmanbloem.co.za. In other words,
CoR15.1B allows the incorporators to vary alterable provisions (such as shareholder
rights, director powers, etc.) within the limits of the Act, whereas the short form does not.
Like all standard MOls, this form must be filled out (company name, number of directors,
share details, etc. as prompted) and signed by the incorporators, and then filed with the
CIPC. Download template: CoR15.1B — Long Standard MOI for Profit Company (PDF).
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* Note: For a public company, or any profit company other than a private company,
CoR15.1B is the applicable standard MOI form (since CoR15.1A is exclusive to
private companies). The form includes a section to specify the type of company —
e.g. private, public, state-owned, or personal liability — as part of its

contentcipc.co.za.

Standard MOI Templates for Non-Profit Companies

*CoR15.1C — Short Standard MOI for Non-Profit Company (without members): This
is the short-form MOI for an NPC with no members (i.e. the company has directors but
no formal membership structure). It contains a fixed set of provisions that comply with the
Act, without allowing any changes to those default termscipc.co.za. An NPC (non-profit
company) must have at least three incorporators/directors, and this form is designed for
that purpose (a non-profit company may be incorporated by 3 or more persons by
law)cipc.co.za. The form prompts for the non-profit's name, its objectives, number of
directors, etc., and each incorporator must sign it. Download template: CoR15.1C —
Short Standard MOI for NPC without members (PDF).

*CoR15.1D - Long Standard MOI for Non-Profit Company (without members): This
is a longer MOI template for an NPC without members, which allows the incorporators to
include certain custom provisions or variations to alterable provisions of the
Actwelmanbloem.co.za. Like CoR15.1C, it is used when the non-profit has no members
(only a board of directors), but it provides more flexibility (for example, it can incorporate
specific rules on how the non-profit’s assets are distributed on dissolution, governance
rules, etc., as permitted by the Act). At least three incorporators are required (same as
above for an NPC)cipc.co.za. Download template: CoR15.1D — Long Standard MOI for
NPC without members (PDF).

*CoR15.1E - Long Standard MOI for Non-Profit Company (with members): This is
the standard MOI template for an **NPC that does have members (i.e. a non-profit with
a membership base who are analogous to shareholders in a for-profit company).
CoR15.1E is a long-form MOI that accommodates the rights of members and other
alterable provisions — it is inherently a more complex document to cater for membership
structurecipc.co.za. Incorporators can use this form to set up an NPC with members,
adding any permissible special conditions or rules as needed. As with all NPCs, at least
three incorporators are required to sign the MOlcipc.co.za. Download template:
CoR15.1E - Long Standard MOI for NPC with members (PDF).

Filing and Usage Guidelines from CIPC

All the above standard MOI forms are available on the CIPC website as PDFs and must be
filed as part of the company registration process. When incorporating a new company, the
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chosen MOI (completed on one of the standard forms or a custom MOI) is submitted together
with the Notice of Incorporation (Form CoR14.1) and all required supporting
documentscipc.co.za. Each incorporator must sign the MOI form, and the number of initial
directors/incorporators must meet the minimum required by law (for example, a private
company can be incorporated by a single person, whereas a non-profit company requires
at least three incorporators/directors)cipc.co.zacipc.co.za.

Notably, CIPC distinguishes between standard MOls and bespoke MOlIs in terms of filing fees.
Using a standard unaltered MOI template (specifically the short forms CoR15.1A or
CoR15.1C) qualifies for a reduced incorporation fee (e.g. R175), whereas using a long-form or
custom MOI (CoR15.1B, 15.1D, 15.1E or a unique attorney-drafted MOI) incurs the higher fee
(e.g. R475)cipc.co.za. This incentive encourages the use of the predefined standard MOls for
simpler company structures. In any case, the MOI template should be filled out completely
(including specifying the company name, number of shares or members, directors, objectives
for an NPC, etc. as applicable) and no pages should be omitted when filing. The standard MO,
once filed and accepted by CIPC, becomes the official Memorandum of Incorporation of the
company, governing the company’s affairs in accordance with the Companies Act and the
provisions of the MOI.

Sources:

+ CIPC Standard MOI form templates CoR15.1A through CoR15.1E (official PDF
forms)cipc.co.zacipc.co.zacipc.co.za

* CIPC documentation and guides on company registration and MOI
usagecipc.co.zawelmanbloem.co.zacipc.co.za

5.8 DID THE ORIGINAL SHORT FORM MOI MAKE THE
COMPANY A PUBLIC CO

There was this persistent rumor going around that said a short form is just not good enough, if
you have used the short form the company was then defined as a public company and not a
private one. Personally, | do not think much turns on this because although it could have been
a potential problem, | do not think that anybody acted on the basis that a small private company
was a public company. No one expected the small one man show to carry out the regulatory
requirements of a public company. This does not mean to say that it is right; therefore, if any of
these MOI’s are still in existence the Secretarial Practitioner should really try and get them sorted
out before anything happens.

The original short form MOI actually says in Article 1.1 (1) that the company is incorporated as
a private company as defined in the Company’s Act, and | think this is in fact strong enough. In
fact, what more do you need to specify. The company conforms with all the requirements for a
private company as is contained in the company’s act, other than a restriction on the transferability
of shares. Despite this | would suggest in order to make sure that it is a private company beyond
a reasonable doubt we need to put in the restriction on the transferability of shares. S8 (2) (b)
says that a company is a private company if the MOI restricts the transferability of shares. In
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the security section of the Short Form MOI it says in clause 1.1(2) the company must not make
an offer to the public of any of its securities in terms of s8 (2) (a). What we need to do is in this
section of the MOl is to insert a clause to the effect that there is a restriction on the transferability
of the shares which is not dealt with by the act or the standard MOI’s. This is a good idea as it will
protect the existing shareholders.

We could say that the “shares are not freely transferable”. Later on, | deal with what we should
have in the MOI.

5.9 SHORT FORM MOI DOES NOT DEAL WITH PAR VALUE
SHARES

The short form MOI as published on the CIPC website does not indicate that shares are par value
shares as it only indicates no par value shares. The problem here is that many firms wanting to
upgrade the MOI submitted the standard short form without taking into consideration the
conversion procedures in regard to Regulation 31. This meant that the MOI which mentioned no
par value shares never went through a conversion of shares in terms of Regulation 31. The short
Form MOI as it stands is really aimed at the formation of new companies and should not be used
for pre-existing companies with par value shares. In this case, it would be necessary to make a
modification of the MOl in regard to its shares.

Regulation 31 sets out the procedure to convert from Par Value to No Par Value Shares. All pre-
existing companies who have Par Value Shares who filed a short form MOI did not realise that
their shares have been listed incorrectly as No Par Value. In order to rectify this, it is
recommended that one just changes the respective clause to deal with par value shares rather
than going through the whole conversion of the share capital class in terms of Regulation 31 as
a much easier step. Both steps involve a special resolution, but by keeping the par value shares
you only have to file the special resolution with the CIPC and not SARS. Only if you increase the
authorised shares that you need to run the conversion procedure in terms of Regulation 31.

5.10 WHO HAS THE POWER TO ISSUE SHARES?

Another potential area for conflict in the future is the fact that the issue of shares is in the hands
of the single shareholder/director or even in a company where the directors and the shareholders
are the same. It may very well be a problem later on down the line when the company grows and
where the shareholders are not fully represented on the board and the board has the power to
issue shares. So insofar as the Short Form is concerned, | think that this clause is okay. Interms
of the Long Form MOI (for a larger company) it may be that it needs to be strengthened. Perhaps
it is a good idea to insert a clause to the effect that where the directors and the shareholders do
not align then the power to issue shares must be with the shareholders by special
resolution. This special resolution does not have to be filed at the CIPC. S41 of the act deals
with shareholder approval to issue shares where they are issued to a director, a related or
interrelated person to the company or a nominee of these. A special resolution is also required
where the issue is more than 30% of the company. \Where shares are issued in proportion to
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existing holdings then a special resolution is not necessary as nothing changes because voting
rights remain the same.

5.11 TRANSFERABILITY AND PRE-EMPTION RIGHTS

It should be remembered that the pre-emptive rights in the Companies Act 2008 in itself only
deals with the issue or allotment of shares, it does not deal with the transferability of shares
i.e. when one shareholder transfers shares to another shareholder or to an outsider. This is
something that needs to be addressed by boards. | have detailed the necessary clauses below
which are unfortunately quite lengthy. If anyone has the desire to make changes, please do so.

S39(2) deals with pre-emption rights but only for the subscription or allotment of shares and
basically says that if a private company proposes to issue any of the shares of that private
company, each shareholder has a right to take them up in the ratio of shares they hold,
provided they take them up in a reasonable time period. This basically means that the voting
rights before the subscription of the new shares must be the same as the voting rights after the
subscription of the new shares, unless a shareholder declines to take up their share of what is
offered and then other existing shareholders may take up those shares.

This is all very well, but what happens where there are a number of shareholders in a private
company and things turn a bit sour and a particular shareholder who may hold say 25 per cent or
30 per cent wishes to exit and wants to sell their shares. Owing to the fact that it is a private
company this becomes a very difficult situation and the way the MOl is configured now (when first
implemented) and the way the Act is configured it is probably possible for the shareholder to go
and offer his shares to any outsider or third party who may in fact be a competitor and it may in
fact not be in the best interest of the company concerned, unless there is some kind of restriction
on the transferability clause.

The latest short form now has a clause 2.1 (2) (e) which says that a transfer needs to be approved
by the company. The original one MOI did not.

If one looks at the standard Articles of Incorporation used in the old act, table B together with
various amendments that lawyers made in regard to the transferability of the shares where they
put in a number of articles preventing a shareholder from basically selling the shares to a third
party where the Directors do not approve. Detailed below is my version of what should go into the
MOI or shareholders agreement.

5.12 PRE-EMPTIVE RIGHTS AND TRANSFERABILITY OF SHARES

These clauses can be put into a shareholder’s agreement which each shareholder must agree to
and sign. In a smaller company, it is probably better to just put it into the MOI and then one does
not need to get agreement from future shareholders. Can one put this into the rules?

1. Notwithstanding anything to the contrary contained in this MOI, a shareholder “offeror
shareholders” shall not be entitled to sell, alienate or in any other manner dispose of or transfer
any security in the company unless all the securities are beneficially owned by that shareholder
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and that those securities have first been offered “the offer” in writing to the other shareholders
“offeree shareholders” in the company who have 30 days after receipt to accept this offer.

2. The offer shall not be subject to any other term or condition except that the whole and not a
part of the offer must be accepted. If offers to purchase are accepted by the offeree shareholders
for a greater number of shares than those offered for sale, the shares shall be divided amongst
the offeree shareholders in the proportions as nearly as possible in which they already hold
shares in the company, provided that no offeree shareholder shall be obliged to acquire more
shares than he shall have offered to purchase.

3. Should the offeree shareholders not accept the whole of the offer, then the offeror
shareholders shall be entitled, within the thirty days after such non-acceptance, to obtain a
written offer from a bona fide third party to purchase all of the securities, but at not less than the
price at and on conditions which are more favorable than those at which the offeree
shareholders were entitled to purchase the shares in terms of 1.

4. Should the offeror shareholder obtain an offer from a bona fide third party in terms of 3,
then the offeror shareholders shall furnish the offeree shareholder a copy of that offer showing
the name and address of the bona fide third party and all the terms and conditions of that offer;
and the offeree shareholders shall, within fourteen days after the receipt of the third party
offer, be entitled, but shall not be obliged, to purchase the shares on the same terms and
conditions as set out in that offer.

5. Should the offeree shareholders not purchase the shares within the fourteen days referred to
in 4 then the offeror shareholder will be entitled, within seven days after the expiry of those
fourteen days, to sell and transfer all (but not a part only) of the shares to the bona fide third party
on the same terms and conditions as set out in the written offer referred to in 3.

6. Any provision condition or restriction in these clauses 1-10 may be waived if all the
shareholders consent in writing thereto.

7. Should any transactions be effected by the offeror shareholder in terms of this MOI, the
directors shall be obliged to register the transfer of the shares in question unless they have not
been satisfied in such manner as they may reasonably require -that the sale and/or transfer of
those shares is bona fide and conforms to the requirements of those special requirements; or they
have good grounds (which shall be given) for stating that the admission of the proposed transferee
is not in the interests of the company.

8. Should the offeror shareholder not sell all the shares in question in terms of this article, then
all the provisions of these clauses 1-10 shall again apply, with the necessary modifications, should
the offeror shareholder still wish to sell any share in the company.

9. Subject to provisions of this clauses 1-10, the directors may, in their absolute discretion and
without assigning any reason, decline to register any transfer of any shares to a person of whom
they do not approve.

10. If the directors refuse to register a transfer they shall send notice of that refusal to the
transferee within ten days after the date which the transfer form was lodged with the company.
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The above is quite complex and could part of the rules. It could be just as good to insert the
clause:

All share transfers must be approved by the board of directors and all share transfers must
be approved by way of special resolution.

5.13 RULES OF THE COMPANY

The Rules of a company is a new concept that comes out of the United States or Canada. Rules
are very similar to bi-laws in a City Council. They are an addition to the constitution of the city
council and would probably deal more with operational details not contained in the constitution of
the city council.

The rules of a company are in fact an extension of the MOI and are designed to govern the internal
affairs of the company. The problem with rules are that there are no examples and no definition
of what should be included in the rules. The rules may deal with any corporate governance issues
not contained in the act or in the MOI. The rules cannot be in conflict with the act or the MOI.

The rules and the MOI are in fact binding on the following in terms of S15(6);
* between the company and each shareholder
* between or among the shareholders

* between the company and each director or prescribed officer of the company in exercise
of their functions within the company

«any other person serving the company as a member of a board committee in exercise of
their respective functions of the board within the company.

The last two are new and overrides the long-established principle that the company’s constitution
is binding on a company and its shareholders only and only in the capacity of shareholders not
directors. Owing to this change each party can enforce the MOI or the rules against one another
in any lawful manner, this could be by way of an interdict or a damage claim arising from a breach.

The rules create a contract between the above mentioned parties in the above mentioned
capacities. Please note that if the director or shareholder act in another capacity to the
company then the rules can’t be applied.

The rules can be changed or created quite easily without changing the MOI. Remember the rules
are over and above, or one can say an extension of the MOI. 1t should be noted that the MOI
will always take precedence over the rules. Where there are rules inconsistent with the MOI or
the Act, these rules will be void to the extent of the inconsistency. The rules are still subject to
anti-voidance sections of the Act. Rules cannot be used to alter the unalterable provisions of
the act. One can make unalterable provisions stronger by inserting clauses in the MOI.

The advantage of having rules is that the directors can in fact compile and publish the rules and
once the rules have been published, they are binding on the company. Regulation 16(1) provides
that any rules of a company must be filed on Form Cor 16.1 within 10 business days after being
published by the company.
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See s15(4)(b), the board may change or append rules in any manner. It is important to know that
the rules must be ratified at the next available shareholders meeting by way of an ordinary
resolution. After the rules have been ratified the necessary form has to be filed with the CIPC.
Regulation 16.2 is to indicate the rules have been ratified or rejected. It is not necessary to call
a shareholders meeting to specifically ratify the rules, the ratification can wait until the next
shareholders meeting.

Before the rules have been ratified, they are nevertheless still binding even though they are at an
interim stage. What happens when the rules fail to be ratified (l.e. the shareholders vote against
the rules or a particular rule) at the next general meeting? The position in this case is that even
though they were in an interim stage everyone can rely on them to that point as everyone is bound
by them. Once a rule has failed the ratification vote they are therefore no longer binding from
that point in time. Once a rule has failed ratification it cannot be reintroduced by the directors for
a further 12 months unless approved in advance by an ordinary shareholders resolution.

The advantage of compiling rules is that the directors can do it very easily without going to
shareholders and the rules can be binding whilst waiting for ratification. In smaller companies it
could be that ratification takes a long time because there are no shareholders meetings to ratify
the rules.

Rules would deal with matters of meetings, the maximum number of Directors and potentially
anything in relation to the corporate governance not in conflict with the MOI or the Act.

Some examples could be;
e Authority level of chairman of the board and frequency of director’'s meetings.
e Financial and marketing strategy

e Succession planning

6 EXPLANATION OF THE SHORTFORM MOI
6.1 INTRODUCTION

This section is an attempt to give an explanation of some of the contents of the short form
MOI. | believe the standard MOI’s are drafted in a very clever way in that where necessary
it refers to the act and does not repeat what is in the Act. It is because of this that as
Secretarial Practitioners we have to understand these references to the act. We have
modified the short form MOI slightly to improve it.

The benefit of the short form is that it's designed for smaller or owner managed
businesses. Once selected it is a simple matter to change the MOI by special
resolution. To start it will work for any size business to start with

6.2 TRANSITIONAL ARRANGEMENTS
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The commencement of the new companies act on the 15t May 2011 created a transitional
period of 2 years whereby the old Memorandum of Incorporation and Articles of
Association (MOI) took preference over any conflicts with the new act. This meant that
on the 15t May 2013 the situation was reversed and the new act took preference. i.e. All
articles in the old MOI that conflict with the new act are void. By 18t May 2013 each
company should have in fact implemented a new MOI to avoid these conflicts, however
it is not essential that this happened by the 15t May 2013 but it is highly recommended.
Even now it’s not too late it is just going to cost the CIPC fee.

The MOI is in fact the constitution of the company and it sets out the rights, duties and
responsibilities of shareholders, directors and others within and in relation to a company.
All the parties mentioned above are bound by the articles in the MOI. The MOI will also
bind new directors and shareholders after the company has been formed.

The new companies act is a one size fits all act that applies to the largest corporations
right down to small companies. There is a great deal of flexibility which has been provided
by the so-called alterable provisions. Alterable provisions can be modified by the articles
in the MOI. It is because of this that each company should have the right MOI for their
situation.

The new companies act has various provisions which are called wunalterable
provisions. These are provisions in the act that cannot be changed by the MOI, in other
words they can be made stronger, but they can never be made weaker. The alterable
provisions or flexible provisions of the act are subject to any negation, restriction,
limitation, qualification, extension or other alteration that is required, but these changes
must be specified in the MOI. It is theses alterable provisions that create flexibility for the
one size fits all approach.

An alterable provision normally starts with “except to the extent that is otherwise
provided in the MOI....”. This allows the MOI to modify the contents of the provision.

6.3 MOI SHORT FORM
CoR15.1 A SHORT STANDARD FORM FOR PRIVATE COMPANIES

Article 1 - Incorporation and Nature of the Company
1.1 Incorporation

(1) The Company is incorporated as a private company, as defined in the
Companies Act, 2008.

Article 1.1(1). This article specifies that the company is incorporated as a private
company. We need to look at s 8(2)(b) which defines a private company as a profit
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company if it is not state owned or its MOI prohibits its securities or shares from being
offered to the public and there is also a restriction on the transferability of its securities
or shares.

There is a section on securities in the MOI see article 2.1(2) and 2.1(4) which restricts
the offering of shares to the public and a restriction on the transferability of securities.
It is this article that in fact makes the profit company a private company.

(2) The Company is incorporated in accordance with, and governed by; —

(@) the provisions of the Companies Act, 2008, without any limitation,
extension, variation or substitution; and

(b) the provisions of this Memorandum of Incorporation.

Article 1.1(2) - 2(a) says that the company is governed by the provisions of the
Companies Act without any limitations extensions variations or substitutions and; 2
(b) says the company is governed by the provisions of the MOI. This in fact is the
constitution of the company and wherever there is a corporate governance issue we
need to actually look at the various sections of the act as well as the provisions in the
MOlI.

1.2 Powers of the Company

(1) The Company is not subject to any provision contemplated in section 15 (2)(b) or
(c).

(2) The purposes and powers of the Company are not subject to any restriction,
limitation or qualification, as contemplated in section 19 (1)(b)(ii).

Article 1.2 (1) indicates that the powers of the company are not subject to the
provisions of s 15(2)(b) or (c). This means that the company does not have any ring
fencing provisions i.e. RF between the name and the (Pty) Ltd. A ring-fencing
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provision is simply something that the company wishes to bring to the attention of an
outsider that it deals with as it may affect the transaction with the outsider. A ring-
fencing provision or RF may also place a restriction on the change of any article in
the MOI. The Short Form MOI simply states that there is no restriction in the MOI
that an outsider should be concerned with.

Article 1.2 (2) refers to s 19(1)(b)(ii) which allows the powers of the company to have
some kind of restriction, limitation or qualification. This may in itself be a ring fence
RF if it needs to be brought to the attention of outsiders. An example of this will be
that the company can only operate as a furniture retailer and nothing else and this
would need to be brought to the attention of anyone that the company deals with. In
this article in the short form MOl it is simply saying that there is no restriction on the
powers of the company.

Essentially the company is a juristic person and has the capacity of an individual
except to the extent that the MOI provides otherwise. This means that if there is no
restriction in the MOI the company can do anything that an individual can.

1.3 Memorandum of Incorporation and Company Rules

(1) This Memorandum of Incorporation of the Company may be altered or amended
only in the manner set out in section 16, 17 or 152 (6) (b).

(2) The authority of the Company’s Board of Directors to make rules for the Company,
as contemplated in section 15 (3) to (5), is not limited or restricted in any manner
by this Memorandum of Incorporation.

(3) The Board must publish any rules made in terms of section 15 (3) to (5) by
delivering a copy of those rules to each shareholder by ordinary mail.

(4) The Company must publish a notice of any alteration of the Memorandum of
Incorporation or the Rules, made in terms of section 17 (1), by delivering a copy of
the notice to each shareholder by ordinary mail.

Article 1.3 (1) means that the MOI can be altered or amended only in the manner set
outins 16, 17 or 152(6) (b). s 16 deals with changes to the MOI which should be made
by special resolution of the shareholders of the company and s 17 allows for the MOI
to be modified where there are patent errors or alterations and it deals with the situation
where a translation is required. This section also deals where there have been many
changes to the MOI and it is necessary for the company to consolidate the MOI. S
152(6)(b) relates to a business rescue plan.
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Article 1.3 (2) and (3) deals with Rules. The Rules are a concept similar to the bylaws
of a city council. The rules can be any corporate governance issue not covered by the
Companies Act or MOI. The directors publish the rules that they require and all the
parties that are bound to the MOI will also be bound to the rules. Article 1.3 (4) deals
with the method for publishing an alteration and ratifying rules by delivering a notice to
each shareholder. The rules need to be ratified by ordinary resolution at the next
shareholders meeting.

1.4 Optional provisions of Companies Act, 2008 do not apply

(1) The Company does not elect, in terms of section 34 (2), to comply voluntarily with
the provisions of Chapter 3 of the Companies Act, 2008.

(2) The Companies does not elect, in terms of section 118 (1)(c)(ii), to submit
voluntarily to the provisions of Parts B and C of Chapter 5 of the Companies Act,
2008, and to the Takeover Regulations provided for in that Act.

Article 1.4 (1) A private company is not obliged to carry out the extended accountability
requirements as set out in chapter 3 of the act except as indicated in the MOI. By
having article 1.4 (1) the company does not voluntarily need to comply even though
the company is not expected to comply with these requirements, it may however
volunteer if it so wishes. The short form MOI just says in this situation that the company
will not elect to comply.

Article 1.4(2) deals with s 118(1)(c)(2) which is in relation to the take-over regulations
panel and what we call a regulated company. This clause basically says that the
company does not elect to comply with the take-over regulations provided in the act. It
is extremely unlikely that any small company will voluntarily submit to these sections.

Article 2 - Securities of the Company
2.1 Securities

(1) The Company is authorised to issue no more than the number of shares of a single
class of shares with no nominal or par value as shown on the cover sheet, and
each such issued share entitles the holder to-

Alternative to the above
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The authorised share capital of the Company consists of ORDINARY SHARES
and the company is authorised to issue no more than 4000 ordinary shares of R1
each, and each such issued share entitles the holder to:-

(a) vote on any matter to be decided by a vote of shareholders of the company;
(b) participate in any distribution of profit to the shareholders: and

(c) participate in the distribution of the residual value of the company upon its
dissolution.

Article 2.1 (1) (a) (b) (c) deals with the fundamental ownership of the company and
actually refers to the number of shares of a single class of ordinary shares which
appears on the first page of the COR 15.1. The alternative in the body is to indicate
the type of shares and the authorised number as the MOI document, where there is a
change of the MOI from a pre-existing company and not a formation of a new
company.

There are basically three fundamental things that the ordinary shares of the company

represent and these are reflected in;

(@) the voting percentage on any matter that needs to be decided by the
shareholders of the company; this represents percentage ownership the
number of shares held as a percentage of the total;

(b) participation by the ordinary shareholders in any distribution of the profit
of the company; this represents how the dividend declared will be shared by
the shareholders in accordance with their percentage of the shares they hold.

(c) participation in the distribution of the residual value of the company upon
its dissolution; after the company is liquidated or wound up and all the debts
are paid the shareholders will receive the balance in accordance with their
shareholding.

(2) The Company must not make an offer to the public of any of its securities and
an issued share must not be transferred to any other person other than-

(a) _the company, or a related person;

(b) _a shareholder of the company, or a person related to a shareholder of the
company;

(c) _a personal representative of the shareholder or the shareholder’s estate;
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(d) _a beneficiary of the shareholder’s estate; or

(e) _another person approved by the company before the transfer is effected.

Article 2.1 (2) prevents the company from making an offer of securities to the public.
This is one of the things that make the company a private company. The underlined
italics is what has been amended. In the event of a shareholder dispute there is
definitely some contention in the way this has been worded.

(3) The pre-emptive right of the Company’s shareholders to be offered and to
subscribe for additional shares, as set

(a) out in section 39, is not limited, negated or restricted in any manner
contemplated in section 39 (3), or subject to any conditions contemplated
in that section.

Article 2.1 (3) deals with the pre-emptive rights contained in s 39 which prevents
dilution of shares after a share issue or rights issue to existing shareholders, in other
words after the share issue the percentage holdings of shareholders should be exactly
the same if all shareholders take up their rights, however there may be situations where
some of the shareholders can’t take up their rights and in this situation the shareholding
percentages would change.

(4) There is a restriction on the transferability of shares and the directors may
in their absolute discretion and without assigning any reason, decline to
register any transfer of any shares to a person of whom they do not approve.

Article 2.1 (4) deals with the restriction on the transferability of shares. The act calls
for a restriction on transferability of shares but does not specify what the restriction
should be. We have inserted our own restriction which hands over the total control of
the transfer to the directors. The directors have the power to block any transfer. Read
this together with 2.1 (2).
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(5) This Memorandum of Incorporation does not limit or restrict the authority of the
Company’s Board of Directors to; —

(a) authorise the company to issue secured or unsecured debt instruments,
as set out in section 43 (2); or

(b) grant special privileges associated with any debt instruments to be issued
by the company, as set out in section 43 (3);

Article 2.1 (5) (a) & (b) deals with the right of the Directors to issue unsecured debt
instruments  as setoutin s 43(2) or to grant any special privileges that are associated
with these debt instruments as set out in s 43(3). An example of a debt instrument may
be a Debenture.

(c) authorise the Company to provide financial assistance to any person in
relation to the subscription of any option or securities of the Company or a
related or inter-related company, as set out in section 44;

Article 2.1 (5)(c) deals with the director’s authority to grant financial assistance to any
person in relation to a subscription of securities of a company or to a related or
interrelated company as set out in s 44. It should be noted that there are a number
of conditions required. |.e. a special resolution has to cover the situation within the last
two years which must be for a specific recipient or generally for a category of potential
recipients, for example like workers. It is also imperative that immediately after
providing the financial assistance the company must satisfy the solvency and
liquidity test and the board must satisfy itself that the company does in fact satisfy
this test and the terms of the financial assistance must be fair and reasonable to the
company.

(d) approve the issuing of any authorised shares of the Company as
capitalisation shares, as set out in section 47 (1); or

(e) resolve to permit shareholders to elect to receive a cash paymentin lieu of
a capitalisation share, as set out in section 47 (1).
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Article 2.1.(5) (d) & (e) deals with the Board’s authority to issue capitalisation shares
as set out in s 47 or to allow the shareholders to receive a cash payment in lieu of
capitalising shares. Capitalisation shares are shares that have been created by a book
entry from accumulated profits to share capital. In effect a transfer from accumulated

profit to share capital. Bear in mind the definition of Contributed Tax Capital in terms
of the income tax act.

2.2 Registration of beneficial interests

The authority of the Company’s Board of Directors to allow the Company’s issued
securities to be held by and registered in the name of one person for the beneficial interest
of another person, as set out in section 56 (1), is not limited or restricted by this
Memorandum of Incorporation.

Article 2.2 S 56(1) allows the company to register securities in the name of one person
for the beneficial interest of another person. There are a whole lot of other conditions
which relate to public companies and regulated companies that we are not going to
deal with in this explanation.

Article 3 - Shareholders and Meetings
3.1 Shareholders’ right to information

Every person who has a beneficial interest in any of the Company’s securities has the
rights to access information set out in section 26 (1).

Article 3.1 says that any person who owns shares in a company or has a beneficial
interest in a company (this will include the so- called nominee) has the right to access
information as set out in s 26(1). This will include the companies MOI and rules,
records of directors, reports to AGM’s and annual financial statements, notices and
minutes of AGM’s and the security register. They will not be entitled to see the minutes
of Directors or to see the books of account.
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3.2 Shareholders’ authority to act

(1) If, at any time, there is only one shareholder of the company, the authority of that
shareholder to act without notice or compliance with any other internal formalities,
as set out in section 57 (2), is not limited or restricted by this Memorandum of
Incorporation.

(2) If, at any time, every shareholder of the Company is also a director of the
Company, as contemplated in section 57 (4), the authority of the shareholders to
act without notice or compliance with any other internal formalities, as set out in
that section is not limited or restricted by this Memorandum of Incorporation.

Article 3.2 (1) & (2). If there is only one shareholder in a company then in terms of s
57(2) that shareholder may exercise any voting rights on any matter at any time without
notice or compliance with any other formalities. This section also says that s 59 - 65
do not apply. These sections deal with the record date and shareholder
meetings. Subsection (2) deals with the section where every shareholder is also a
director of a company that any matter referred to the board may be decided by the
shareholders. There are certain formalities that will have to be complied with.

3.3 Shareholder representation by proxies

(1) This Memorandum of Incorporation does not limit, restrict or vary the right of a
shareholder of the Company; —

(a) to appoint 2 or more persons concurrently as proxies, as set out in section
58 (3)(a); or

(b) to delegate the proxy’s powers to another person, as set out in section 58

(3)(b).

(2) The requirement that a shareholder must deliver to the Company a copy of the
instrument appointing a proxy before that proxy may exercise the shareholder’s
rights at a shareholders meeting, as set out in section 58 (3)(c) is not varied by this
Memorandum of Incorporation.

(3) The authority of a shareholder's proxy to decide without direction from the
shareholder whether to exercise, or abstain from exercising, any voting right of the
shareholder, as set out in section 58 (7) is not limited or restricted by this
Memorandum of Incorporation.

3.4 Record date for exercise of shareholder rights
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If, at any time, the Company’s Board of Directors fails to determine a record date, as
contemplated in section 59, the record date for the relevant matter is as determined in
accordance with section 59 (3).

Article 3.4. The record date is the date that the board decides to determine which
shareholders are entitled to receive notices or get paid out a dividend etc. This is very
unlikely to happen in a smaller company, however if no record date is determined by
the directors it is the latest date by which the shareholders are required to give notice
or the date of the action or event in any other case.

3.5 Shareholders meetings

(1)

(2)

The Company is not required to hold any shareholders meetings other than those
specifically required by the Companies Act, 2008.

The right of shareholders to requisition a meeting, as set out in section 61 (3), may
be exercised by the holders of at least 10% of the voting rights entitled to be
exercised in relation to the matter to be considered at the meeting.

The authority of the Company’s Board of Directors to determine the location of any
shareholders meeting, and the authority of the Company to hold any such meeting
in the Republic or in any foreign country, as set out in section 61 (9) is not limited
or restricted by this Memorandum of Incorporation.

The minimum number of days for the Company to deliver a notice of a
shareholders meeting to the shareholders, is as provided for in section 62 (1).

The authority of the Company to conduct a meeting entirely by electronic
communication, or to provide for participation in a meeting by electronic
communication, as set out in section 63 is not limited or restricted by this
Memorandum of Incorporation.

The quorum requirement for a shareholders meeting to begin, or for a matter to
be considered is as set out in section 64 (1) without variation.

The time periods allowed in section 64 (4) and (5) apply to the Company without
variation.

The authority of a meeting to continue to consider a matter, as set out in section
64 (9) is not limited or restricted by this Memorandum of Incorporation.

The maximum period allowable for an adjournment of a shareholders meeting is
as set out in section 64 (13), without variation.

3.6 Shareholders resolutions
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(1)

For an ordinary resolution to be adopted at a shareholders meeting, it must be
supported by the holders of greater than 50% of the voting rights exercised on the
resolution, as provided in section 65 (7).

For a special resolution to be adopted at a shareholders meeting, it must be
supported by the holders of at least 75% of the voting rights exercised on the
resolution, as provided in section 65 (9).

A special resolution adopted at a shareholders meeting is not required for a matter
to be determined by the Company, except those matters set out in section 65 (11),
or elsewhere in the Act.

Article 4 - Directors and Officers

4.1 Composition of the Board of Directors

(1)

(2)

The Board of Directors of the Company comprises the number of directors and
alternate directors as reflected in the Companies Register of Directors and
reflected on file at the CIPC. All directors are to be elected by the holders of the
company'’s securities as contemplated in section 68.

The manner of electing directors of the Company is as set out in section 68 (2),
and each elected director of the Company serves for an indefinite term, as
contemplated in section 68 (1).

4.2  Authority of the Board of Directors

(1)

(2)

The authority of the Company’s Board of Directors to manage and direct the
business and affairs of the Company, as set out in section 66 (1) is not limited or
restricted by this Memorandum of Incorporation.

If, at any time, the Company has only one director, as contemplated in section 57
(3), the authority of that director to act without notice or compliance with any other
internal formalities, as set out in that section is not limited or restricted by this
Memorandum of Incorporation.

4.3 Directors’ Meetings

(1)

(2)
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The right of the Company’s directors to requisition a meeting of the Board, as set
out in section 73 (1), may be exercised by at least 25% of the directors.

This memorandum of Incorporation does not limit or restrict the authority of the
Company’s Board of Directors to; —

(a) conduct a meeting entirely by electronic communication, or to provide for
participation in a meeting by electronic communication, as set out in section
73 (3); or

(b) determine the manner and form of providing notice of its meetings, as set

out in section 73 (4); or
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(c) proceed with a meeting despite a failure or defect in giving notice of the
meeting, as set out in section 73 (5); or

(d) consider a matter other than at a meeting as set out in section 74.
4.4 Directors’ compensation and financial assistance
This Memorandum of Incorporation does not limit the authority of the Company to; —

(a) pay remuneration to the Company’s directors, in accordance with a special
resolution approved by the Company’s shareholders within the previous
two years, as set out in section 66 (9) and (10);

(b) advance expenses to a director, or indemnify a director, in respect of the
defense of legal proceedings, as set out in section 78 (3);

(c) Indemnify a director in respect of liability, as set out in section 78 (5); or

(d) purchase insurance to protect the company, or a director, as set out in
section 78 (6).

7 THE AUDITOR SITUATION AND THE NEW COMPANY'S ACT
7.1 INTRODUCTION

The old articles i.e. table B indicates that an auditor must be appointed. The articles do not say
anything about doing an audit because it was compulsory in terms of the old companies act
anyway.

The New Companies Act creates a whole new situation in regard to the audit requirement. It uses
a system of public interest points which is specified in the Act and the Regulations and if the
company has more than 100 points it has to do a Review and if it has to do more than 350 points
it has to do an Audit. The majority of companies however fall below 100 and therefore they are
not required to do a review or an audit. In all likelihood banks have granted company loans and
at the very minimum will probably want a review. In certain instances, they may also specify an
audit which means that the audit or review becomes voluntary.

The problem with this situation is that the transitional arrangements in Schedule 5 of the new act
allows the old Act or the old MOI (i.e. the old Memo of Incorporation and the old Articles of
Association) to apply for the first two years. After the two years have passed everything reverts
to the new Act. If a company has not changed the old MOI then it has to do an audit within the
first 2 years because the old Table B specifies that the company will have to have auditors and
by reference to the old act will therefore require an audit. After the 2 years is up if there is still no
change to the MOI then all conflicts with the new act are void and the company can then carry
out the terms of the new act. See Schedule 5 clause 4.4.
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Most Company Secretarial practitioners were not aware of this complication until SAICA sent out
a notification explaining the law. The problem is that the notification was sent out about 10 days
before the end of February 2012 which caused a huge volume of special resolutions submitted to
the CIPC as many companies wanted to change the audit requirements to a review or no audit.

7.3 SPECIAL RESOLUTION REQUIRED

1.

A review of the financial statements is required but the client does not wish to
change the MOI at this stage.

Owing to the complexity and all the different alternatives of the alterable provisions
you may have a situation where the client wants a review instead of an audit simply
because of costs but at this point it is still too early for the client to make the
necessary changes to the MOI.

What you can do is pass a special resolution to the effect that the shareholders
want a review or no audit. It would be best to change the MOI and submit it to the
CIPC even if you are out of time as below.

Where you are going to make a change to the standard short form MOI OR Long
form MOI.

If you go through the short form MOI you will note that nothing is said about audit or
review. | have also looked through the long form and nothing is said about audit. There is
no reason to have anything in the new MOI as the requirement for audit or review is
governed by the act and the regulations. We have however noted that in some of the
MOI’s attorneys are in fact dealing with the audit, within the MOI which then makes the
MOI unique. See the examples below.

Audit Clause 1 — The Company shall prepare annual financial statements in accordance
with the Act and Regulations and shall only to the extent required by the Act and the
Regulations have those annual financial statements audited or reviewed.

Audit Clause 2 - The shareholders may by ordinary shareholders resolution elect to have
an audit in the event that the company is not required to do an audit in terms of the Act or
the Regulations.

Table B does not specifically say that an audit will be done because it assumes
that because all companies have to do an audit under the old act, it is not very
specific, it however does say that an auditor will need to be appointed and this kind
of makes the wording of the special resolution a little difficult in the event that you
have not changed the old MOI.
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3. Where the audit requirement is to be retained and the company still has an old
MOI nothing needs to be done.

Where the old MOl is in existence which is table B in a smaller company situation
an audit is required. Owing to the transitional arrangements in the 2008 act where
there is a conflict between the old and new act the old MOI prevails. This means
that all companies with an old MOI require to be audited if their yearend falls within
two years from the 15t May 2011.

4. If the client wishes to comply with the letter of the law and they wish to dispense
with the audit or have a review because the public interest scores falls below the
required limits then the following is the procedure;

It is necessary to change the existing old MOI to take out the requirement of an
audit by completing a form COR 15.2 and filing the special resolution. It’s important
to include the fact that notice is to be waived owing to the timing if applicable.

The wording for the special resolution should be as follows. Change or modify to
suit your own requirements.

‘PREAMBLE:

The Company has not changed its MOI (i.e. the old memorandum of incorporation and
articles of association) which was created under the old Companies Act 1973. As we
are still in the transitional period of two years from 1st May 2011, the provisions of the
old act apply and require that the company's Annual Financial Statements be audited.
The transitional arrangements in the new 2008 Companies Act provide that where the
old MOl is still in existence the terms in that old MOI take precedence over any conflicts
between the old and new act, therefore an audit of the Financial Statements is required.

In terms of the Companies Act 2008, as amended and the Regulations the company's Annual
Financial Statements are required to be reviewed and not audited.

It is resolved;
That the following article 95 is to be added to the MOI with immediate effect;

95. The company shall prepare Annual Financial Statements in accordance with the Companies
Act 2008 and the Regulations and shall only to the extent required by the 2008 Act or the
Regulations have those annual Financial Statements audited or reviewed.

All existing clauses in the existing MOI and sections to the Company's Act 1973 referring to the
fact that an audit is to be undertaken are to have no force or affect.”

95 should be the next available article in the Table B.
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7.4 REGISTERING NON AUDITOR

The CIPC will not register an accounting officer. This registration must take place in house. |.e.
appoint the accountant in your own records and don’t advise the CIPC. Please see the letter
below

RE: Amendment to Company Information
Company Number: 2012/063121/07
Company Name: MY-CHINA DISCOUNT STORE

We have received a COR44 (Notice of change of company officials) from you dated 25/07/2012

The COR44 was not approved for the following reasons:
o Kindly note that Accounting Officer register at SARS, we only appoint auditors

Yours truly

Ay

Commissioner: CIPC
DMA DJO

8 SHAREHOLDERS AGREEMENT
8.1 GENERAL POINTS

The New Company’s Act recognises a shareholder’s agreement. We would need to look at s
15(7) which basically says that shareholders may enter into agreement with one another. The
shareholders agreement may cover any matters “relating to the company”, however this is a
little vague and can cover a very wide area.

It is important to note that the company is not party to a shareholder’s agreement in terms of
s 15(7), but there is nothing to prevent the company from being a party to the agreement,

There are some advantages to shareholder’s agreements and these are that they are private,
therefore the public cannot inspect the contents of a shareholder’s agreement, and therefore they
are secret.

The shareholders agreement is also binding in terms of the normal law of contract. S 15(6)
governs only the legal status of the MOI and the rules and this does not extend to the shareholders
agreement.

There are also some disadvantages; those shareholders who are party to the agreement are
bound by the terms. In many situations new shareholders coming into the company who have
not signed to the effect that they are bound by the agreement are not bound. There is no facility
in the act to alter a shareholder’s agreement; the individual parties have got to all agree with any
change to the shareholders agreement. In other words, if a shareholder’s agreement is amended,
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all the parties, that is all the shareholders have to agree with it if they are to be bound. Could
some rules be created forcing all shareholders to sign the shareholders agreement?

A shareholder’s agreement is useful in practice but must be consistent with the companies act
and the MOI. Where there are provisions in the shareholders’ agreement which are not consistent
with the MOI or with the act, these are void and therefor unenforceable. It is also important to
understand that the Act and the MOI takes preference over the shareholder’s agreement.

In the past, there were clauses in the shareholder's agreement that made the shareholders
agreement prevail in the event of an inconsistency. This does not apply anymore. There is a
major difference between a shareholder’'s agreement under the old act and that of the new
act. Under the old act the shareholders agreement added to the various provisions of the articles,
in other words the terms of the shareholders agreements could enhance what the articles said.

The company was also a party to the shareholder agreement which could contain provisions
contrary to the articles and these contrary provisions would prevail.

Under the new act there is a policy shift in the way shareholders agreements work which could
have an adverse effect on the impact and value of a shareholder’s agreement.

In the past shareholder’s agreements dealt with minority protection and various voting rights were
built into shareholder’s agreement but this no longer applies.

S 65(11) defines all the special resolutions that a company has to pass but the MOI can add other
situations where a special resolution is required.

A shareholder’s agreement cannot alter the effect of the alterable provisions in a MOI. Where
an alterable provision has been changed by a MOI the shareholder's agreement must be
consistent with those provisions. This in fact makes the constitutional documents more complex.

The anti-avoidance provisions of the act may have an effect on shareholders’ agreements. The
shareholders agreement cannot defeat or reduce the effect of a prohibition by an unalterable
provision of the act.

Voting agreements may also be supported if they are not used to change the effect of alterable
or any unalterable provisions but may very well prevail in most instances.

8.2 TRANSITIONAL ARRANGEMENTS

The transitional arrangements are set out in s 15(7) and basically for 2 years from inception of
the act the shareholders agreements will take preference over the act even if there are provisions
that are inconsistent with the act. After the two years the inconsistent provisions of a shareholder’s
agreement will be void.

8.3 POINTS TO BE TAKEN INTO ACCOUNT WHEN DRAFTING SHAREHOLDERS
AGREEMENTS

Carl Stein in his book The New Companies Act Unlocked talks about what the drafter of
shareholder’'s agreements should consider on page 76. It's important to go through these points
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some of which are S46 - distributions, anti-dilution clauses and pre-emptive rights. Many
corporate governance issues that used to be in the shareholders agreement must now be handled
in the MOI.

8.4 REASONS FOR A SHAREHOLDERS AGREEMENT

A shareholder agreement is not a requirement, however we strongly recommend it to many of
our clients. Such an agreement regulates the relationship between the shareholders. It is private
between the parties and there is no requirement to file this at Companies House. There are a
number of clauses we can add to protect the shareholder in the future, and | have addressed
the top 10 below:

1. Transferring Shares: A shareholder agreement will set out how shares are transferred and
can include a right for the remaining shareholders to have first refusal on the other party’s
shares. Most importantly the shareholder agreement can set out how these shares are valued
and how much they are worth.

2. Dealing with death: the death of a shareholder can cause serious issues for a business and
pose difficult questions as to what happens with the deceased’s shareholding. A shareholder
can set out what happens to the shares and, again, how they are valued to give the parties
peace of mind.

3. Minority protection provisions: The shareholding in a company is not often a 50/50 basis
and there may be minority or majority shareholders. To protect a minority the agreement can
be drafted so that certain acts can’t happen without the consent of a specific percent of
shareholders. There are no hard and fast rules of what is included, but we advise clients
based on their individual circumstances. It's a provision put in place to ensure the minority are
not excluded from key decisions in the business and are kept abreast of all the relevant day-
to-day activities. Alternatively, if acting for the majority, you may want the provisions to be
drafted to allow such acts to take place without having to consult the minority shareholders.
The key here is finding a balance between all parties and catering for the business’s needs.

4. Restrictions on the shareholders: Restrictions are key to ensure that client, supplier or
employees are not poached by the outgoing party. Such restrictions need to be carefully
considered to ensure that they are not so far reaching as to be unenforceable.

5. Confidentiality: Many businesses rely on information and leads which, if they were available
in the public domain may seriously harm a business’s prospects. A simple confidentiality
provision can protect the value in the business should the parties part ways in the future.

6. Dispute resolution: If communication breaks down among shareholders a dispute resolution
provision, also known as deadlock provision, can help the parties find a way to move
forwards. The provision can set out a procedure for the parties to follow with a view to
allowing them to resolve the issue or, in the event that this can’t happen, detail what will
happen to the business. This can be anything from winding the company up to settling how
one party can buy the other out and how the shares will be valued.
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7. Dividend policies: A dividend policy can set out how dividends will be paid between the
parties — either to reflect an initial uneven investment in the company or simply to allow
differing levels of dividends to be payable to each shareholder or differing classes of
shareholder.

8. Sources of finance: Agreeing at an early stage how the business will be financed can be
important to avoid disputes around who has to contribute what going forward. This might be
particularly important if one of the shareholders is a ‘silent partner’ with more of a funding role
than a hands-on role.

9. Linking shareholders with employment: Shares may be held by employees. In which case,
linking the ownership of shares to the individual’s employment can resolve a tricky issue
should the employee resign, be made redundant or sacked. These provisions are also known
as good lever and bad lever provisions. A well drafted provision will deal with how the shares
are valued in these differing situations.

10. Showing you mean business: It is becoming increasingly common that some funders want
to know that a company has a shareholder agreement in place. Such an agreement
demonstrates the parties have planned ahead to resolve potential issues quickly.

9 SPECIAL RESOLUTIONS
9.1 INTRODUCTION

The share capital maintenance routines have changed from one of tracking the number of
shares in issue by the CIPC to placing more emphasis on changes to the MOI and keeping these
changes up to date. The structure of the share capital must be kept up to date in the MOI.
The CIPC does not need to know about shares in issue. It is very important that the registered
office has all the necessary registers available for inspection and that this is up to date.

Under the old act, we produced a set of forms and selected Table A or B and made changes to
the articles required. In smaller companies, it was rare to make changes to the Articles as mostly
table B was used. Now with the emphasis on the MOI and the one size fits all approach we need
to make sure it is in harmony with the new act and we need to run the process of change very
professionally. | can’t tell you how many times where interested parties on inspecting a register
of special resolutions can’t get it or it is not correct which makes it very embarrassing for the
Secretarial Practitioner.

Changes to the MOI require a special resolution and the submission of Form CoR 15.2. There
are other transactions or events that also require a special resolution. Not all special resolutions
need to be filed with the CIPC.

There are 2 kinds of resolution an ordinary resolution and a special resolution. A resolution is
a decision to be taken by the company at a meeting of shareholders, which is called with proper
notice and then voted upon at the meeting in terms of the law and the MOI.
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Directors can also have a meeting and pass a director’s resolution. The shareholders or the
directors resolve that something is to be carried out on a decision that is to be taken. An ordinary
resolution requires a vote of more than 50% to pass and a special resolution requires a vote of
75% as a rule but in certain instances this can be modified by the MOI. |.e. 65% for the special
resolution and 60% for the ordinary resolution.

Directors can take resolutions that they are authorised to make in regard to management
decisions and resolutions they are entitled to make in terms of the act and the MOI. They would
need to refer certain decisions back to the shareholders where they are not authorised to make
those decisions in terms of the act and the MOI.

9.2 DEFINITION OF SPECIAL RESOLUTION

The definition of a special resolution is a resolution adopted by the shareholders with the
support of at least 75% of the voting rights exercised or a different percentage as indicated in s
65 (10) of the companies act by the MOI. The MOI may have a differing percentage but not lower
than 65% for a special resolution.

S65 (8) deals with an ordinary resolution which means a resolution adopted with the support of
more than 50% of the voting rights exercised. Such percentage may also be adjusted higher (not
more than 60%, but not lower than 50%) by the MOI except for the removal of a director which
remains at 50% — see s 71.

9.3 RESOLUTIONS OTHER THAN AT A MEETING

A special resolution is to be taken at a shareholders meeting. There is a further interesting
development in that a special resolution need not be adopted at a meeting. S60 deals with how
such resolutions may be approved in writing without having a meeting. Now if you look at the
electronic aspects of the New Act this method of passing resolutions is going to make the job
much easier. Company secretaries then have to look at proper electronic filing systems to back
up what has occurred.

In terms of s60 (1) (a) a resolution may be voted on where it is submitted for consideration to the
shareholders entitled to exercise voting rights, in relation to that resolution, and (b) voted on in
writing by shareholders entitled to within 20 business days after the resolution was submitted to
them. This applies to both an ordinary resolution and a special resolution, and if adopted by
making use of this method has the same effect as having been approved by voting at a meeting.
When using this method be weary of the numbers involved as a meeting at the registered
office will pass with the necessary quorum.

The Act stipulates that any business that is to be conducted in terms of the act or the MOI at an
annual general meeting may not be conducted in this manner. A proper meeting has to take place.

The election of director can be conducted using this method but can’t be removed using this
method.

9.4 SPECIAL RESOLUTION REQUIRED FOR SPECIFIED PURPOSES
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S 65 (11) deals with all the cases where a special resolution is required. We will not deal with all
of them in these notes. | have explained some of the subsections below.

a. Refers to the amendment of a company’s MOI to the extent required by
s16(1)(c) and 36(2)(a). S16(1)(c) says that a company’s MOl may be
amended at any time if a special resolution to amend it is proposed.

S36(2) deals with the authorisation and the classification of shares and indicates what the
directors may do subject to exceptions in the MOI. If there are any changes to the MOI then a
special resolution is required and the amendment notice CoR 15.2 must be filed with the CIPC.

b. S65(11) (b) deals with the ratification of a consolidated revision of the
MOI as specified in Section 18(1)(b) which basically deals with the
authenticity of the consolidated version. It is good idea when doing a
consolidated version of a MOl that it is ratified by special resolution. If
there is a dispute and the consolidation is not passed by special resolution
then the unconsolidated resolution will take preference. In certain cases,
the CIPC will send out a notice requesting a consolidation of the MOI.

c. S65(11) (c) requires a special resolution to ratify actions by the company
if the directors act in excess of their authority as indicated in s20 (2)
which basically deals with certain limitations that the directors may have. A
special resolution can ratify these acts of the directors. An example of this
is if the directors did not have authority to issue shares, the issue of shares
in excess of their authority may stand provided a special resolution is
passed to this effect. A special resolution cannot ratify anything in conflict
with the companies act.

S65 (11) details other situations where special resolutions are required which | am not going to
detail here, please refer directly to Section 65(11).

There are also other special resolutions required not mentioned in this section. E.g. for Directors
remuneration see s66 (8) and (9) which requires a special resolution to be approved for the
remuneration to directors.

Section 65(11) of the Companies Act specifies the instances where a special
resolution is required under this Act:

1. Amend the Memorandum of Incorporation:

- Changes to a company's Memorandum of Incorporation as contemplated in
section 16(1)(c) and section 36(2)(a).
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2. Ratification of a Consolidated Revision of the MOI:

- Approval of a consolidated revision of the Memorandum of Incorporation as
contemplated in section 18(1)(b).

3. Ratification of Actions Beyond Authority:

- Ratifying actions by the company or directors that exceed their authority as
contemplated in section 20(2).

4. Approval of Share Issues:

- Approval of specific share issues as contemplated in sections 41(1) and 41(3).

5. Financial Assistance:

- Authorization for the company to provide financial assistance in accordance
with sections 44(3)(a)(ii) or 45(3)(a)(ii).

6. Reacquisition of Shares:

- Approval for the company to reacquire shares as specified in section 48(8).

7. Directors' Remuneration:

- Matters regarding directors' remuneration according to section 66(9).

8. Winding Up of the Company:

- Decisions to voluntarily wind up the company as contemplated in sections 80(1)
and 81(1).

9. Transfer of Company Registration to Foreign Jurisdiction:

- Approval as contemplated in section 82(5).

84|Page



Basic and Advanced Company Law Course

10. Fundamental Transactions:

- Approval of any proposed fundamental transaction as determined by Part A of
Chapter 5.

9.5 SECTION 65(11)

Section 65(11) of the Companies Act specifies the instances where a special resolution is
required under this Act:

1. Amend the Memorandum of Incorporation:

- Changes to a company's Memorandum of Incorporation as contemplated in section 16(1)(c)
and section 36(2)(a).

2. Ratification of a Consolidated Revision of the MOI:

- Approval of a consolidated revision of the Memorandum of Incorporation as contemplated in
section 18(1)(b).

3. Ratification of Actions Beyond Authority:

- Ratifying actions by the company or directors that exceed their authority as contemplated in
section 20(2).

4. Approval of Share Issues:
- Approval of specific share issues as contemplated in sections 41(1) and 41(3).
5. Financial Assistance:

- Authorization for the company to provide financial assistance in accordance with sections
44(3)(a)(ii) or 45(3)(a)(ii).

6. Reacquisition of Shares:

- Approval for the company to reacquire shares as specified in section 48(8).

7. Directors' Remuneration:

- Matters regarding directors' remuneration according to section 66(9).

8. Winding Up of the Company:

- Decisions to voluntarily wind up the company as contemplated in sections 80(1) and 81(1).

9. Transfer of Company Registration to Foreign Jurisdiction:
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- Approval as contemplated in section 82(5).
10. Fundamental Transactions:

- Approval of any proposed fundamental transaction as determined by Part A of Chapter 5.

9.6 SPECIAL RESOLUTION IN SECTION 65(11) - FUNDAMENTAL TRANSACTION

This section deals with the required special resolution to approve any proposed fundamental
transaction to the extent required by Part A of Chapter 5.

We need to look at s 112 which deals with the proposal to dispose of all or the greater part of the
assets of an undertaking. Where the disposal is not pursuant to a business rescue plan or
between companies within the same group, wholly owned subsidiary and holding company and
various other combinations a company may not dispose of all or the greater parts of its assets or
undertaking unless this disposal has been approved by a special resolution of the shareholders
in accordance with s 115 and the company has satisfied all other requirements as set outins 115
to the extent those requirements are applicable to such a disposal of that company.

There are also some requirements in regard to the notice of a shareholders meeting to consider.
A resolution to approve a disposal must be delivered within the prescribed time and in the
prescribed manner to each shareholder of the company and this will be subject to s62 which deals
with all the notice requirements of the meeting. The notice must include or will be accompanied
by a written summary of the precise terms of the transactions or series of transaction to be
considered at the meeting.

Any part of an undertaking or assets of a company to be disposed of must be fairly valued as
calculated in the prescribed manner as at the date of the proposal which must be determined in
the prescribed manner.

A resolution as specified above is effective only to the extent that it authorises a specific
transaction.

We now need to look at some of the requirements for the approval of this transaction in terms of
s 115. Ss 1 says that despite the provisions of s 65 the provision of the Company’s MOI or any
resolution adopted by the board or holders of its securities to the contrary a company may not
dispose of, or give effect to an agreement or series of agreements to dispose of all, or the greater
parts of its assets or undertaking, implement an amalgamation or merger, or implement a scheme
of arrangement unless the disposal etc. has been approved in terms of this section or is subject
to an approved business rescue plan.

Ss 1(b) deals with the situation where the takeover amalgamation etc. needs to be handled by
the takeover regulations panel where a compliance certificate is to be issued.

Ss 115 (2) deals with the fact that the transaction must be approved by special resolution and at
least 25% of all voting rights on the matter or any higher if the MOI says so. Part B deals with the
situation where the shareholders are a holding company and may indicate the major portion of
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the holding company assets have been disposed of. Where there is opposition to the transaction
of at least 15% then the company has to apply to court to get the court to review the transaction
in accordance with ss 7.

9.7 SOME REQUIREMENTS OF A SPECIAL RESOLUTION

Who can propose a special resolution? In terms of s 65(3) any two shareholders of a company
may propose a resolution concerning any matter in respect of which they are each entitled to
exercise voting rights and when proposing a resolution may require that the resolution be
submitted to shareholders for consideration at a meeting, either at the next shareholders meeting
or by written vote in terms of s 60.

The board or any other person specified in the MOl may call a shareholders meeting at any time.
If there is a written request and a signed demand for such meeting the directors must call a
meeting. Please refer to s 61(3) for regulations in regard to a demand for a shareholders meeting.

In terms of s65 (4) a proposed resolution must be expressed with sufficient clarity and
specificity and be accompanied by sufficient information or explanatory material to enable a
shareholder entitled to vote to participate in a meeting and to influence the outcome of the vote
of the resolution.

In terms of s65 (5) at any time before the start of a meeting a shareholder or director who believes
that the form of the resolution does not satisfy the requirements of sub-section (4) may seek
leave to apply to a court for an order restraining the company from putting the proposed
resolution to the vote until the requirements of sub-section (4) are satisfied. The court order may
also require the company or the shareholders proposed resolution as the case may be to take
appropriate steps to alter the resolution so that it satisfies the requirements of sub-section (4) and
to compensate the applicant for costs of the proceedings if successful.

Once the resolution has been approved it cannot be challenged or set aside under subsection 4.

9.8 NOTICE OF SHAREHOLDERS MEETINGS

S 62 deals with the notice of shareholder's meetings. Essentially this section says that 15
business days’ notice is necessary for calling a shareholders meeting in the case of a public
company or a non-profit company that has voting members, or ten business days in any other
case, therefore a profit company will require ten business days in order to call a shareholders
meeting.

A company’s MOI may provide for a longer or shorter minimum notice period for the calling of a
shareholders meeting.

A company may call a meeting with less notice than is required by the MOI but such meeting
may only proceed if every person who is entitled to exercise voting rights in respect of any item
on the meeting agenda is present and votes to waive the required minimum notice of the meeting.

A notice of a shareholder meeting must be in writing and must include the date, time and place
for the meeting and the record date for the meeting. Please see s 59 for details of the record date
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which is the date for determination of which shareholders have rights. The general purpose of
the meeting and any specific purpose must be specified. A copy of the proposed resolution for
which the company has received notice and which is to be considered at the meeting and a notice
of the percentage of voting rights that will be required for that resolution to be adopted. In the
case of an AGM, the annual financial statements to be presented or a summarized form must be
sent to shareholders and directors for obtaining the complete copy of the annual financial
statements must be provided. There must be a reasonably prominent statement that a
shareholder entitled to attend and vote at the meeting is entitled to appoint a proxy to attend or
participate in and vote at the meeting in the place of the shareholder or two or proxy’s if the MOI
so permits. A proxy need not also be a shareholder of the company.

Section 63(1) requires that meeting participants provide satisfactory identification.

If there is a material defect in the giving of the notice of the shareholders meeting the meeting
may proceed, subject to Section 62(5) only if every person who is entitled to exercise voting rights
in respect of any item on the meeting agenda is present at the meeting and votes to approve the
ratification of the defective notice.

Sub Section 5 deals with the defective notice, if a material defect in the form or manner giving
notice of a meeting only to one or more particular matters of agenda for the meeting, any such
matter may be severed from the agenda and the notice remains valid with respect to any
remaining matters on the agenda, and the meeting may proceed to consider a severed matter if
the defective notice in respect of that matter has been ratified in terms of 4 (d). The problem in
reading this Act is that there is no 4 d because it has been substituted, so there might be
something wrong with this.

Sub Section 6 says that any material defect in the form or manner of giving notice of a
shareholder’'s meeting or an accidental or inadvertent failure in the delivery of the notice to any
particular shareholder to whom it is addressed does not invalidate any such action at the meeting.

Sub section (7) says a shareholder who is present at the meeting, either in person or by proxy is
regarded as having received or waived notice of the meeting, if at least the required minimum
notice was given. A shareholder who is present has a right to allege a material defect in the form
of notice for a particular item on the agenda for the meeting and participate in the determination
as whether to waive the requirements for notice if less than the required minimum notice was
given or to ratify a defective notice.

10 DRAFTING RESOLUTIONS OR MINUTES
1. It should be lucidly worded all necessary verbiage being excluded.

2. It should avoid ambiguity or possible misunderstanding.

3. It should be worded positively i.e. should not be framed as a negative as the same result
can be achieved by simply voting again.

4. It should consist of a single sentence though it may well contain one or more qualifying
clauses and may also contain one or more co-ordinate clauses joined together by and;
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5. If the subject matter involves a resolution or several paths, it is generally preferable to
frame two or more separate resolutions.

6. Each resolution should commence with the word that.
Each motion must be capable of being voted on either as a yes or a no.

Where an act is not only agreed upon at a meeting but is effectively performed at the meeting for
example such as the election of a director it is necessary to state at the meeting both the resolved
part and that it is done.

It was RESOLVED that Mr. A Smit be and he is hereby elected as a Director of the company.
10.1 REQUIREMENTS OF A WELL DRAFTED RESOLUTION ARE AS FOLLOWS:

The term resolutions should only be used in regard to a proposed motion that has been carried
after a vote at either a Directors or a Shareholders meeting.

The wording for resolutions should be carefully drafted in unambiguous language so that there
are no possible misunderstandings which may result in a fight in the future.

Drafting Resolutions
1. Definition and Purpose:

* A resolution is a motion formally approved in a meeting. It represents
decisions made by shareholders or directors.

* Drafting clear, precise resolutions avoids future disputes and ensures
proper documentation of decisions.

2. Key Features of a Good Resolution:
» Concise and lucid wording without unnecessary complexity.
 Avoidance of ambiguity to prevent misunderstandings.
* Positive framing (e.g., stating decisions affirmatively rather than negatively).

» Single-sentence structure with qualifying or coordinate clauses if
necessary.

» Complex resolutions should be broken into separate parts for clarity and
voting simplicity.

3. Drafting Tips:
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* Resolutions must reflect the actual action intended (e.g., "That Mr. A be,
and he is hereby, appointed as director").

* Phrasing like "and is hereby" indicates immediate effect but should only be
used for actions completed during the meeting.

« Specificity is critical to include dates, conditions, or qualifications to avoid
ambiguity.

4. Examples of Resolutions:
* Appointment of committees with powers.
 Approval of financial guarantees.
* Allotment or transfer of shares.
» Convening annual general meetings.
* Adopting agreements or issuing prospectuses.
Nature and Recording of Minutes
1. Types of Minutes:

* Minutes of Narration: General descriptions of actions, such as declaring a
meeting open or noting discussions without formal resolutions.

* Minutes of Resolution: Documenting only the decisions made, prefixed by
“‘Resolved:.”

2. Components of Minutes:
* Nature of the meeting (e.g., board meeting, general meeting).
* Date, time, and venue.
+ Attendees and their roles (names or reference to an attendance register).
* Apologies received for absentees.
 Approval of previous minutes.
* Specific resolutions passed with their exact wording.
» Any additional details necessary for context or clarity.
3. Importance:

* Minutes serve as the official, statutory record of decisions.
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* They may be used in legal proceedings to evidence the actions and
deliberations of the meeting.

* Proper recording ensures clarity, transparency, and compliance with laws.
Legal Requirements for Minutes
1. Company Obligations:

* Minutes must be kept for shareholder meetings and board meetings
(including resolutions).

* These records must be retained for at least seven years, per the
Companies Act.

* Companies must store these records at their registered office or notify
authorities if stored elsewhere.

2. Electronic Records:

* Electronic or mechanically reproduced copies are acceptable if they meet
legal requirements for authenticity and conversion to written form.

3. Approval and Evidence:

* Once signed by the chairperson, minutes become prima facie evidence of
the meeting’s proceedings.

Form and Formats of Minute Books
1. Types of Minute Books:

* Bound Books: Pages are pre-numbered and handwritten or typed and
pasted in.

* Guard Books: Additional space is allowed for thicker typed sheets.

» Stub Books: Sheets are pasted in and attached to stubs, which remain
visible for reference.

*Loose-Leaf Books: Pages are typed and stored but must be securely
locked to avoid tampering.

2. Safeguarding:

* Ensuring the authenticity of minutes is critical. Loose-leaf systems must
include locks to prevent alterations.

* Alterations, if necessary, must follow strict guidelines (e.g., crossing out
errors with ink and initialling corrections).
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Writing and Circulating Minutes
1. Procedure:
* Draft minutes should be prepared within 24 hours after the meeting.

* Chairperson reviews and approves the draft before circulation to other
attendees.

* Directors may request changes, but final approval comes from the
chairperson.

2. Timeliness:

* Minutes should be approved and signed promptly while details are fresh in
attendees’ minds.

* Formal approval may occur at subsequent meetings but is not legally
required before signing by the chairperson.

Content and Format of Minutes
1. Essential Details:

* Every resolution must begin with “Resolved: That” followed by the exact
wording.

* Resolutions should be recorded in the order discussed and include context
when necessary.

2. Exclusions:

* Minutes should not include detailed arguments or discussions unless
required for legal or explanatory purposes.

* Trivial matters and personal biases must be excluded.
3. Record Keeping:
» Separate books for general, board, committee, and manager meetings.

* Minutes must be indexed, numbered, and cross-referenced for ease of
access.

Alteration and Rescission of Minutes
1. Alterations:

+ Allowed only before the chairperson’s signature.

92| Page



Basic and Advanced Company Law Course 93

« Corrections must be clear and duly initialed, avoiding erasure or correction
fluid.

2. Rescission:
* Once signed, minutes cannot be changed.

* Rescinding a decision requires a new resolution recorded in subsequent
minutes.

Legal Inspection and Accessibility
1. Inspection Rights:

* Shareholders may inspect minutes of general meetings but typically not
board or committee meetings unless specified in the company’s constitution.

2. Use of Minutes:

* They serve as a permanent statutory record, are available for inspection,
and may be evidence in legal matters.

Best Practices and Recommendations

1. Timely Preparation:

* Draft and distribute minutes immediately after meetings for review and
approval within a few days.

2. Accuracy and Clarity:

*» Avoid ambiguity and ensure resolutions and discussions are faithfully
recorded.

3. Approval Process:

*» Obtain chairperson and director input before issuing final minutes to avoid
unnecessary corrections later.

4. Finalization:

* Once approved, minutes become permanent and must not be altered.

10.2 MINUTES

Minutes may be defined as the official record of the proceedings and business transacted in a
meeting and may be divided into two categories namely;

a. Minutes of narration; and

b. Minutes of resolution.
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Minutes of narration give a simple statement of matters dealt with at the meeting for which there
is no formal resolution, for example;

the chairman declared the meeting duly constituted and the minutes of a meeting
of the board held on the 5" January 2015 were read and signed by the chairman as
a correct record.

Minutes of a resolution record only the resolutions passed and are pre-fixed by the word resolved;
Resolved That

Mr. Dhlamini be, and he is hereby appointed as assistant secretary to the company

10.3 EXAMPLES OF RESOLUTIONS

1. Appointment of a Committee:
* Example:

"That, pursuant to article 51 of the company's Memorandum of
Incorporation, Messrs E Roberts (the convener), |.P. Havenga and S.L. du
Toit (any two of whom shall be a quorum) be and they are hereby appointed
a standing committee with power to approve share transfers and to authorise
the signing and issue of share certificates in respect thereof.”

2. Appointment of a Committee with Full Powers:

* Example:

"That, subject to any future resolution of the board, Mr J Long (the convener)
and Mrs S Short, he and they are hereby appointed a committee of the
directors to act until a board meeting shall be held, with power to exercise
any of the powers of the directors."”

3. Approval of a Guarantee:

* Example:

"That the terms of the guarantee to be given by the company to Commercial
Bank Ltd in respect of the overdraft facilities to be granted by the bank to the
company, a copy of which has been produced by the secretary and has
been initialled by the chairman for identification purposes, be and are hereby
agreed and that Mr | Long, in his capacity as Managing Director, be and he
is hereby authorised to sign it on behalf of the company."
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4. Issue of a Prospectus:

* Example:

"That the copy of the prospectus produced to this meeting of directors be
and is hereby approved, that it be dated 7 February, 20.. and signed by all
the directors of the company and that it be filed forthwith at the Commission

for registration."
5. Allotment of Shares:

* Example:

"That the shares specified in column 8 of the allotment sheets produced to
this meeting of directors be and they are hereby allotted to the several
persons whose names they are set against, and that the chairman should
and does hereby initial each such sheet for identification; and that a letter of
allotment be sent to each allottee forthwith."”

6. Transfer of Shares:

* Example:

"That share transfers numbered 1982 to 2015 inclusive be and they are
hereby approved, and that the signing and issue of share cetrtificates nos.
3172 to 3205 inclusive be and are hereby confirmed.”

7. Adoption of an Agreement:

* Example:

"That the agreement dated 5 October, 20.. between the company and the
Excelsior Manufacturing Company Ltd be and is hereby approved and
adopted.”

8. Convening the Annual General Meeting:

* Example:

"That the 8th Annual General Meeting of the company be convened for
Monday, 2 March, 20.. commencing at 11:00 at the registered office of the
company, and that the secretary be and is hereby authorised to issue
notices accordingly, together with a form of proxy, in accordance with the
proof prints submitted to and approved by this meeting of directors."

9. Removing a Director:

* Example:
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"That Mr H.P. Havenga be and he is hereby removed from the office of
director of the company."

10. Written Resolution of the Board:

* Example:

"That the matter of the computerisation of the share transfer system be
referred to an ad hoc committee for investigation and report, and that Messrs
R Black and A White be and they are hereby appointed a committee for that

purpose.”
11. Varying Class Rights:

* Example:

"That this separate class meeting of the holders of the 12 per cent
Cumulative Preference Shares in the capital of the company hereby
sanctions the passing of the resolution set out in the notice dated 8 July 20..,
convening a general meeting of the company on 4 August 20.., and hereby
sanctions each and every variation, modification or abrogation of the rights
and privileges attached or belonging to the said 12 per cent Cumulative
Preference Shares effected thereby or necessary to give effect thereto."”

Examples of Minute Entries

1. Minutes of Narration:
* "The chairman declared the meeting duly constituted."”

* "The minutes of a meeting of the board held on 5 January 20.. were read
and signed by the chairman as a correct record.”

* "The report of the Finance Committee for the month of April 20.. was
tabled.”

* "The secretary was directed to purchase the necessary statutory books and
registers.”

 "The chairman declared the proceedings terminated.”

2. Minutes of Resolution:

* Example with Context: "After considerable discussion on the question of
the appointment of an assistant secretary, it was RESOLVED: That Mr A.
Robinson be and he is hereby appointed as Assistant Secretary to the
Company at a salary of one hundred thousand rand (R100 000) per annum,
the appointment to commence as from 1 January 20.."
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3. Detailed Example with Contextual Discussion:

**"The board considered a proposal by management to open a new branch
office in Smalltown. The following documents were made available for
review:

* A report dated 1/03/20.. by the Chamber of Commerce giving its
opinion on business prospects in that area;

+ A financial evaluation prepared by the Director, Finance, which
provides a detailed operating budget and shows that a reasonable
expectation is that the branch will become profitable after 15 months;

* A report by Land & Sand dated 2/03/20.. giving current rentals and
prices for outright purchase of properties in the area. After
considerable discussion, the board accepted management's proposal
that a branch office be established in Smalltown with effect from 1
August 20.. The board further authorised Mr B Bijou to head up a
project team to implement this resolution, subject to working within the
parameters of the proposal, with the authority to appoint such persons
as may be required to facilitate the achievement of the objectives."

10.4 ELECTRONIC RESOLUTIONS

Section 60 refers to the shareholders having an ability to take various resolutions in writing. The
section does not specifically talk about electronic or digital signatures it basically says that a
resolution to be taken could be sent to all the shareholders who are entitled to vote and the
shareholders have to exercise their vote within 20 business days. If there is sufficient support for
the resolution then this resolution will be adopted either as an ordinarily resolution or as a special

resolution.

It should be born in mind that resolution processed electronically will require a higher vote to pass.

relation

60. Shareholders acting other than at meeting.—(1) A resolution that could be voted on at a
shareholders meeting may instead be—

(a) submitted for consideration to the shareholders entitled to exercise voting rights in
to the resolution; and

(b) voted on in writing by shareholders entitled to exercise voting rights in relation to the
resolution within 20 business days after the resolution was submitted to them.

(2) A resolution contemplated in subsection (1)—
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(@) will have been adopted if it is supported by persons entitled to exercise sufficient voting
rights for it to have been adopted as an ordinary or special resolution, as the case may be,
at a properly constituted shareholders meeting; and

(b) if adopted, has the same effect as if it had been approved by voting at a meeting.

(3) An election of a director that could be conducted at a shareholders meeting may instead be
conducted by written polling of all of the shareholders entitled to exercise voting rights in relation
to the election of that director.

(4) Within 10 business days after adopting a resolution, or conducting an election of directors, in
terms of this section, the company must deliver a statement describing the results of the vote,
consent

process, or election to every shareholder who was entitled to vote on or consent to the resolution,
or vote in the election of the director, as the case may be.

(5) For greater certainty, any business of a company that is required by this Act or the company’s
Memorandum of Incorporation to be conducted at an annual general meeting of the company, may
not be conducted in the manner contemplated in this section.

11 SHARE CAPITAL
11.1 INTRODUCTION TO SHARE CAPITAL

Share capital forms a major part of the structure of the company. S1 of the act defines securities
which includes shares, debentures and other instruments. We will deal fully with shares later on
in these notes.

The word capital is an economic concept that is used to connote those man-made resources that
are utilised in the process of production. In the accounting sense Capital or Equity consists of
the excess of assets over liabilities in a business. In company law the word is used mostly to
connote the share capital of a company.

Under the old Act the then CIPRO was most concerned with the authorised and issued share
capital of a company. Each time there was a change in the authorised or new shares were issued
various forms (CM15) had to be submitted together with a special resolution to CIPRO. We called
this the share capital maintenance regime. The concern was that companies had to retain their
share capital.

The explanatory memorandum that came with the new act talks about the Capital Maintenance
Regime being based on solvency and liquidity and the abolishment of the concept of par value
shares and nominal value.

The Sections 35 to 42 have a far greater flexibility in determining a company’s share structure,
then the 1973 Act:

1. The new act abolishes most of the rigid share capital requirements of the 1972
Act; and
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2. Enables the board of directors to determine the composition of a companies
authorised and issued shares.

The reason for this is to enable smaller companies to have very similar characteristics to
those of a close corporation.

In Section 1 the definition of securities says any shares, debentures or other instruments,
irrespective of their form or title, issued or authorised to be issued by a profit company. The new
act talks of securities which includes shares. In this document we use the word shares as
everyone understands this terminology.

11.2 NOTIBLE DIFFERENCES BETWEEN THE ACTS

Under the Old Act a company could have either shares of a par value or no par value, but not
both. Par Value shares are where a value is allocated to the authorised share, we call this nominal
value or par value. A no par value share is a share where a value is established on the issue of
the share and every time there is a new share issue the value could be different. We will talk
about this later on. Under the old Act a company could not have both as they had to select
one. There were very few companies that had no par value shares, in fact | never ever came
across one.

In Company Law there were strict requirements in regards to share capital. Many of these
requirements have been removed in the new Act. The maintenance of share capital was very
important because once the share capital in a company has been lost the company is insolvent.
If the accumulated losses of a company have wiped out all the profits then share capital is lost.

Under the old Act what usually happened in regard to a company and for that matter in a close
corporation is that share or members capital was established at a nominal value and 100 shares
were issued at R1 each making the share capital R100. The balance of the capital that the
business required to start or to operate were supplied by way of shareholder loans under various
terms and conditions. The problem with this is that as soon as the shareholders, and one would
assume that these shareholders were in control of the business saw that things were not going
according to plan as they controlled everything, they would whip out the loan account to the
detriment of creditors. However, if the money went in as share capital it would have been much
harder for the company to make a repayment of share capital as there are all kinds of rules which
we will deal with later.

The new Act does away with the share capital maintenance regime and brings in a new concept
of solvency and liquidity. However, under the new Act one could still establish a company with
a small share capital which could be shares of no-par value together with loan accounts and what
would stop the shareholders or directors from taking the capital (loans) before creditors are
paid? Yes, there are other laws that may be applicable like the insolvency law, but certainly a
repayment of a shareholder’s loan is not a distribution so the chances are that the company can
get away with it.
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The New Act allows very flexible arrangements for the control of shares with the total control of
the issue of shares being in the hands of the directors unless the MOI provides differently.

Just a word of caution...because the CIPC is not interested in the maintenance of share capital,
this does not mean that this aspect should be neglected. In fact, it does mean that company
secretaries must take more care and make sure that their record keeping on shares is perfect.

11.3 THE LEGAL NATURE OF SHARES

S 35 deals with the legal nature of company shares and requirements to have shareholders.
e Shares are movable property and transferable.
e All shares (new company) must have no par value.
e All shares in a pre-existing company may be par value, and is allowed
e A company cannot issue shares to itself.
e Authorised shares have no rights until they are issued.

e Shares re-acquired or bought back have the same rights as authorised
shares.

Shares in a pre-existing company have exactly the same rights as they had
before the effective date.

S 36 deals with all the classes of shares, the rights, and the limitations etc. All of these must be
set out in the MOI. The MOI should dictate what the directors are allowed to do or what they
cannot do, and of course the MOI can only be changed by special resolution.

For example, if the MOI allows, the directors may increase or decrease the number of authorized
shares of any class, reclassify or classify any shares. They may determine the preference rights
limitations or other terms of shares in any class that are not issued.

11.4 TERMS USED IN REGARD TO SHARE CAPITAL

1. Par Value Shares

These shares are allocated a value, normally R1 and they retain their value irrespective of what
happens in the company. The new company’s act does not allow new par value shares to be
created or par value shares to be authorised. See Regulation 31. Where shares are taken up by
shareholders for more than the par value the excess of the funds received goes to a share
premium account.

2. No Par Value Shares

An authorised No Par Value Share has no allocated value. When the shares are issued the
directors determine the value of the shares and the funds are credited to a stated capital

100|Page



Basic and Advanced Company Law Course 101

account. This means that each share issue in the company can be at a different value. Under
the old act the stated capital will be the same total as the share capital plus the share premium.

3. Authorised Capital

The authorised capital is essentially the number of shares of a particular share class that the
company may issue to shareholders. As a rule, one cannot issue more shares than the number
stated as authorised share capital. The authorised share capital has to be specified in the
MOI. This will include the types of share, what rights, preferences and limitations are attached to
each share etc.

Regulation 31(2) provides that a pre-existing company cannot authorise any new par value
shares or shares that have a nominal value. If there are any shares of par value with no shares
in issue these shares may not be used and would need to be converted in terms of Regulation
31(3) by completing form CoR 31 and submitting a director’s resolution.

4. Issued Capital

This means shares that have been issued and held by shareholders. The issued shares may
constitute a portion or the whole of the authorised share capital but cannot exceed it. The number
of shares a shareholder holds to the total shares is the percentage of the company that he owns.

5. Unissued Shares

This represents the shares that have not being issued, the number of authorised shares minus
the issued shares would be the unissued shares. If the issued shares are equal to the authorised
shares then the company has to authorise new shares before any new issues can be made.

6. Classes of Shares

As a rule, all shares are equal within the same class. Where shares have different rights,
preferences and limitations these are split into different classes. A company can have multiple
classes of shares. Shares with different classes may have a different dividend participation on
liquidation and also the ability to convert from one class to another class when certain events
happen. A company virtually has an unlimited freedom to create any capital structure it requires.

The MOI must set out with respect to each class of share.
a. A distinguishing designation for that class; and

b. The preferences, rights, limitations and other terms associated with that class,
unless these will be determined later by the board.

The capital of a company may consist of one type of share like an ordinary share or of several
classes of shares, each with different rights.

7. Sweat Equity

In South African law, sweat equity refers to the non-monetary contribution of effort, labour,
or expertise by an individual (often a founder or employee) to a company in exchange for
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shares or ownership stakes. While the term "sweat equity” is not explicitly defined in South
African legislation, its application and legal framework can be derived from the Companies Act,
71 of 2008, and general corporate practices.

Here’s how sweat equity is understood and regulated in South Africa:
1. Issuance of Shares for Sweat Equity

Under the Companies Act, 71 of 2008, companies may issue shares to individuals in exchange
for their contributions, which may include:

* Work performed.
* Intellectual property.
* Technical skills or expertise.

Such shares are typically issued without a monetary subscription, recognizing the "sweat"
invested by the individual.

2. Requirements for Issuing Shares
To issue shares for sweat equity, the following requirements must be met:
* Authorisation by the Company:
* The company must have sufficient authorised shares available for allocation.

* Share issuance must comply with the company's Memorandum of Incorporation
(MOI).

* Board Resolution:
* The board must pass a resolution approving the issuance of shares.

« If shares are issued to directors or related parties, the transaction may require
shareholder approval under Section 41(1).

« Consideration for Shares:

*Under Section 40 of the Companies Act, shares can be issued for "adequate
consideration," which may include non-monetary contributions like services
rendered.

* The board must determine that the value of the consideration is fair and adequate
for the shares being issued.

3. Sweat Equity for Directors and Employees
Shares issued to directors or employees as part of sweat equity arrangements may fall under:

*Incentive Schemes:
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+ Companies often establish share-based incentive schemes to reward employees
for their contributions, including sweat equity.

* Section 41(1) Approval:

« If shares are issued to directors or related parties, special resolution approval by
shareholders is required, ensuring transparency and preventing conflicts of interest.

4. Tax Implications

Sweat equity arrangements may have tax consequences for the recipient, as the value of
shares received could be considered taxable income under South African tax law. Key
considerations include:

*Income Tax:

* The value of the shares issued may be treated as remuneration subject to income
tax.

+ Capital Gains Tax (CGT):

« If the shares appreciate in value and are later sold, CGT may apply to the capital
gain.

5. Valuation and Fairness
To ensure compliance with the Companies Act:

* The value of the contribution (services, expertise, etc.) must be assessed and deemed
equivalent to the value of the shares issued.

*Independent valuations may be required, especially for transactions involving directors
or related parties.

6. Applicability in Startups and Small Businesses

Sweat equity is particularly common in startups and small businesses, where cash resources
are limited. Founders and key employees often receive shares in lieu of salary or capital
investment as recognition for their efforts in building the company.

7. Risks and Considerations
* Dilution of Ownership:
*Issuing sweat equity may dilute existing shareholders' stakes.
*Lack of Clear Agreements:

* It's crucial to formalize sweat equity arrangements in agreements outlining the
terms, vesting conditions, and obligations.

Conclusion
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Sweat equity in South Africa is a practical mechanism for compensating individuals for their
labor or expertise without a cash transaction. It is legally permissible under the Companies Act,
provided the issuance of shares adheres to the company's MOI, is approved by the board, and
represents fair value. However, such arrangements must consider governance, tax implications,
and shareholder equity.

11.5 TYPES OF SHARES

1. Unclassified shares

There is a new concept introduced by the companies Act called unclassified company shares
which must be stipulated in the MOI — Section 36(3)(c). The purpose of having unclassified
shares is to allow the directors to set up the requirements of the company when they wish to raise
more share capital, without having to go to shareholders. As a rule, it is very unlikely that smaller
owner managed companies will ever make use of unclassified shares as they would quite easily
be able to pass a special resolution to make the necessary changes to the MOI. Large companies
may need to make changes quickly if they come across an opportunity like an acquisition and
they have to change share capital and raise cash quickly or to issue shares for an acquisition. If
they have to go to shareholders, they may lose out on the opportunity because of the time it takes.

In this case please note the following; the authorisation and classification of shares, the change
of rights and preference rights etc. must be set out in a company’s MOI;

a. These rights may only be changed by an amendment of the MOI by special
resolution of the shareholders; or

b. By the Board of Directors unless the company prohibits or restricts the board from
doing so, except to the extent that the MOI does not allow it, the Companies Board
may increase or decrease the number of authorised shares of any class of shares
or re-classify any shares that have been authorised but not issued.

If a Board acts in terms of its authority, the company must file a notice of amendment of its MOI
by using a form CoR 15.2 setting out the changes effected by the Board together with the
director’s resolutions.

This is a very interesting point as we are now seeing that if the Directors have the authority which
has been given to them by the MOI, they can change the share capital by filing an appropriate
Directors Resolution and the necessary paperwork to the CIPC. When we discuss the MOI in
more detail, we will go through some of these clauses.

2. Ordinary shares.

Ordinary shares are the usual type of shares in virtually all companies and are in fact the equity
or ownership shares of the company. The holders of these shares are the ones who take the risk
with the capital they have contributed and are entitled to the profits of the company. In the event
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of winding up of the company these shareholders receive the surplus on the distribution of assets
after all claims have been paid in respect of creditors and the liability for preference shares.

Ordinary shares while ranking equally may be set up in such a way that participation in profits and
voting rights might be different. We have all come across the situation of A-class, B-class etc. and
what is quite common is another class called N-class. The N-class share is a device that has been
adopted to prevent the threat of take overs and enables control to be held by a small number of
shareholders. This device is often used to keep control in a family business.

For example, let us assume that a company has 200 000 ordinary shares of R1 each and each
share has one voting right, it then issues another 300 000 shares of R1 each which we call N-
class ordinary shares and these shares carry a voting right of one vote for every 10 shares issued
instead of 1 vote per share. The purpose of this is that the company wishes to raise more capital
and could even be trading on the stock exchange and the founding shareholders wish to retain
control. In this example the voting rights are 200 000 voting rights which the founders hold.
Outsiders who have subscribed for shares and invested money only hold 30 000 voting rights, so
in fact the founding members have control of this company as indicated in the table below.

Investors Cash Invested Voting rights Percentage control
Founding members R200,000 200,000 87%

200,000

New investors R300,000 30,000 13%

300,000

Of course, these rights in regard to the N shares must be set up clearly in the MOI. Provided the
shares are set out in the MOI the company is completely free to create such categories of shares
and to attach such rights to each category as it deems fit.

3. Preference Shares

Preference shares are used to raise additional capital for a company and could have many rules
as to how they are to be paid back or retained. They may be viewed as a loan. As a rule,
preference shareholders do not take part in the active management of a company. Preference
shares can also be converted into other classes of shares as well as ordinary shares.

There are different kinds of preference shares which could be accumulative, non-cumulative,
participating and or redeemable. They are all alike in that their dividend distribution must take
place before any other profits of the company takes places.

Holders of cumulative preference shares are entitled to a dividend each year before the holders
of ordinary shares get their dividends. If a company is unable to make this payment then they will
be paid first out of the next year’s profits. Cumulative means the dividends accumulate until they
are paid out.
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Where the shares are non-cumulative, if a dividend is not paid there is no right to have arrears
made good in the following year.

There are all kinds of terms and conditions that go with preference shares. If you have an interest
in these shares, please look at examples on the web. Most of the banks have issued preference
shares in the past.

4. Redeemable Preference shares

Another type of preference shares are redeemable, this means that the company can repay those
shares based on the terms and conditions when they were issued. It might be that originally the
preference shares were issued at a very high rate of interest so therefore it would be in the interest
of the company to redeem these and then issue a new set of redeemable preference shares at a
lower rate. All the terms and conditions must be contained in the MOI.

11.6 THE ISSUING OF SHARES
The issue of shares does come with some complications in a number of instances.
WHERE SHAREHOLDER APPROVAL IS REQUIRED

In terms of Section 41 in certain instances it is necessary for shareholders to approve a share
issue where the shares or securities or options or rights are issued to a director, a future
director, a prescribed officer, a future prescribed officer or to a person related or
interrelated to the company, or to a director or prescribed officer of the company to any
nominee of such person.

Shareholder approval will not however be required if such issue is under an agreement
underwriting the shares, if it is in the exercise of a pre-empted right to be offered and to subscribe
to shares as contemplated in Section 39;

e Isin proportion to the existing holdings and on the same terms and conditions as
have been offered to all the shareholders of the company or to all the shareholders
of the class or classes of shares being issued.

e Pursuant to an employee share scheme that satisfies the requirements of Section
97 or pursuant to an offer to the public as defined in Section 95(1)(h) read with
Section 96.

11.7 DIRECTORS EXCEEDING THEIR AUTHORITY IN A SHARE ISSUE

S 38 (2) deals with the situation where the directors exceed their authority to issue shares. An
unauthorized share issue transaction is to be reversed if the transaction is not ratified by the
shareholders. In terms of S 38(1) the Board may resolve to issue any shares at any time but only
within the classes and to the extent that the shares have been authorised or are in terms of the
Company’s MOI. Such share issues are to be in accordance with s 36.
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If the shares have not been authorised in accordance with s 36 or are in excess of the number of
authorised shares of any particular class, the issuance of these shares may be retroactively
authorised in accordance with s 36 within 60 business days after the date on which the shares
were issued. If a special resolution to sort out the unauthorized issue, is not adopted when put to
the vote at a general meeting, the share issue is a nullity to the extent that it exceeds any
authorization. Also see s 200(2) in this regard.

In terms of s 38(d) the Company must return to any person the fair value of the consideration
received by the company, together with interest in accordance with the prescribed rate of the
Interest Act.

11.8 CAPITALIZATION ISSUE

Where a company has retained a large part of its profits for whatever reasons they may decide to
transfer some of these profits into share capital. The directors may decide to capitalise a whole
or part of these reserves by putting an entry through the books reducing reserves and crediting
the share capital. This they do by issuing new fully paid ordinary shares in the company. In past
years this was done to try and avoid dividend tax. There was a transfer from reserves and later
these shares were bought back by the company, this then would be a dividend in the hands of
the shareholder and the company would have to pay the necessary dividend tax. In many
instances the capitalisation was a scheme to avoid dividend tax.

A capitalization issue does not in any way increase the capital resources of the company because
there is no movement in cash.

We need to look at this in regard to tax and what we call contributed tax capital, something that
will be dealt with later.

Where there is a cash payment made to shareholders in lieu of the capitalization i.e. the issue of
the share certificates to the shareholders then the board has to carry out a solvency and liquidity
test as this will fall within the definition of a distribution.

12 SHARE CERTIFICATES
12.1 CERTIFICATED OR UNCERTIFICATED

Any securities issued by a company are either certificated or uncertificated.

In Section 49(2), the certificated security means that it is a security or share that is evidence by
certificate whereas an uncertificated security are defined as securities that are not evidenced by
a certificate or a written instrument and these are transferable by entry without a written
instrument. Securities can only be traded on the JSE if they are uncertificated. Section 49(3)(a)
specifies that the rights and obligations of security holders are not different according to whether
they are certificated or uncertificated except where it expressly provides otherwise.

12.2 SECURITIES REGISTER
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A profit company is required to maintain a security register. (Section 24(4)(a)). The register must
reflect the current holders of shares and securities.

In South Africa there is an extensive use of a nominee system and the beneficial holder of the
rights pertaining to the securities must be given to the company in question. The total number of
securities held in uncertificated form must also be entered in a securities register.

Secretarial practitioners that handle smaller companies do not deal with uncertificated shares.
Strait Ltd is licensed to carry out all the uncertificated transactions for the JSE.

If the directors have the authority, they can allot shares. There is no longer any need to file forms
like a CM15 which you had to do under the old act. If the directors have the authority there is no
need for a special resolution in order to issue shares. It is imperative that the share records of a
company are kept up to date. Where it is necessary to increase the authorised share capital this
is in affect a change to the MOI and requires a special resolution or directors’ resolution where
the directors have the authority. If the company still has par value shares then the procedure to
convert to no par value shares in terms of Regulation 31 must be carried out.

Regulation 32 deals with the requirements of the securities register. One of the requirements are
that an email and cell number of the shareholder should be entered. | don’t believe that its right
as anyone has right of access and it's a question of privacy.

12.3 SHARE CERTIFICATES

S 51(1) c of the act provides that a securities certificate is proof that the named holder owns
the security. Although a share certificate is transferable it is not fully negotiable and the true
owner can reclaim his shares.

There are strict requirements as to what is contained on a share certificate. i.e.
e Name of company
e Serial number
e Name of registered holder
e The number and class of shares

e Any restriction on the transfer

Require 2 signatures secretary or/and director and if not available someone
appointed by the director

12.4 APPROVAL OF THE ISSUE

Under the old Act approval for the issue of shares were generally granted to Directors in the
situation of larger companies. In terms of the new Act the board may resolve to issue shares but
only within the classes and to the extent that the shares have been authorised by or in terms of
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the company’s MOI. It is not necessary for shareholders to approve the issue of shares; it is
really a question of what the MOI says.

If a company issues shares that have not been authorised or in excess of the number of
authorised shares of any particular class the issuance of those shares maybe retroactively
authorised in accordance with the companies MOI within 60 days. If the shareholders do not
approve this then the transaction must be reversed and the share issue becomes a nullity.

12.5 ISSUE OR ALLOTMENT OF SHARES

On the issue or allotment of shares the money paid by the new shareholder is paid into the
company and credited to the share capital and or share premium account. In the instance of an
issue the directors place the value on the shares. The issue of shares is a risky area as minority
or outside shareholders percentage holding may be reduced. One also needs to be aware of
this where there is a capitalisation issue. Please refer to the section on pre-emption rights.

12.6 TRANSFER OF SHARES

Shares may be transferred from one shareholder to another person or company on the payment
of an agreed price from the new shareholder to the old shareholder. The money paid does not go
into the company but is paid by the new shareholder to the old shareholder. The determination of
this price is between the new and old shareholder. On the JSE the market sets the price.

A transfer consists of a series of steps;
1. An agreement to transfer
2. The execution of the deed of transfer
3. The registration of the transfer

Full title to the shares i.e. all rights and duties of the member as embodied in the MOl is conferred
only by the registration of transfer in the share register. One also needs to take into account the
conditions as set out in the MOI and the company must be fully aware of pre-emptive rights.

12.7 PRE-EMPTIVE RIGHTS

Various subsections deal with the pre-emptive rights situation in that before shares are offered
generally, the existing shareholders should have the right to take them up thereby retaining their
shareholding percentage.

If we look at the short form MOI CoR 15.1A a standard clause 2.1(3) deals with the pre-emptive
rights and refers to s 32 of the act.

The important thing to note is that after a share issue the ratio of shareholdings remain in the
same proportion to what they were before the issue. It may be that one of the shareholders
declines to take up the shares offered and in this situation the ratio of his shares held will reduce
after the issue has taken place.

It is really a good idea to build all the rules on pre-emption into the MOI or the rules.
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12.8 CONSIDERATION FOR SHARES
S 40 deals with the consideration for shares.

a. In terms of Section 40 the board of a company may issue authorised shares only
for adequate consideration to the company as determined by the board;

b. In terms of conversion rights associated with previously issued securities of the
company;

c. As a capitalization issue as contemplated in Section 47.

Basically, this is the same in the old and new act. When shares were issued under the old Act it
generally was a par value share, the nominal amount plus the excess of the value of the share
going to the share premium account. The directors used to set the share premium value under
the old act. Now it is still up to the directors to set the consideration and s 40 (1) (a) talks about
adequate consideration which must be determined by the board.

The adequacy of the issue price cannot be challenged on any other basis than in terms of s 36
which deals with standards of director’'s conduct, read with s 77 (2) which deals with in what
circumstances the directors can be held liable.

S 41 deals with situations requiring shareholder approval for the issue of shares and these would
be to a director, future director, prescribed officer or future prescribed officer of the company a
person related or inter-related to the company or to a director or prescribed officer of the company
or a nominee of a person contemplated in paragraph (a) or (b). In these instances, a special
resolution is required.

Sub-section 5 deals with the situation when a director can be held liable in certain events if the
actual law was not complied with.

Court challenges on share price

To the best of publicly available information, there has been no direct reported South
African court decision that squarely sets aside or invalidates a share issue solely on the
basis that the directors’ chosen subscription price was incorrect or unfairly low or high.
In other words, there is no widely cited authority where the courts have directly
substituted their own valuation for the board’s valuation and proceeded to nullify or
adjust the share issue price.

That said, the fact that there is no “pure” valuation challenge on record does not mean
that share issues (or their pricing) cannot come under judicial scrutiny. They can and
do, but typically under broader legal principles, such as:
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1. Breach of directors’ fiduciary duties

* Under the Companies Act 71 of 2008 (particularly sections 76 and 77) and
under common law, directors must act in the best interests of the company,
with due care, skill, and diligence.

« If directors issue shares at a price that appears to be grossly unfair or
designed to dilute certain shareholders (thereby advantaging others without
justification), a court may find such conduct to be a breach of duty.

2. Minority protection / Oppression remedies

* Section 163 of the Companies Act provides that a shareholder (or other
eligible party) may seek relief if an act or omission of the company (including
decisions of directors) is “oppressive or unfairly prejudicial” or “unfairly
disregards” the interests of that shareholder.

* A significantly underpriced issue of shares that dilutes existing
shareholders might trigger this provision.

* While the relief sought might not be a direct judicial revaluation of the
shares, the court can grant a range of remedies, which could include setting
aside the share issue or requiring the company to alter it in some manner.

3. Derivative actions

* A shareholder or other stakeholder can institute a derivative action on
behalf of the company (section 165 of the Companies Act) if the company
has suffered harm as a result of the directors’ conduct. If issuing shares at a
suspect price damages the company itself—e.g., by undervaluing the capital
injection—the derivative action process can bring the directors’ decision
before a court.

4. Contractual / shareholder-agreement disputes

* In some companies (particularly private companies), the issue price may be
governed by a shareholders’ agreement or other contractual arrangement. A
director’s alleged non-compliance with those provisions could open the door
to litigation involving valuation.

Because these avenues exist, a challenge to an unreasonably low or high issue price
could very well succeed if it is framed under fiduciary breaches, oppression, or related
contractual disputes. However, as a narrow matter of valuation alone (“the court thinks
the directors simply got the price wrong”), there is no landmark precedent in which a
South African court has outright overruled directors for mispricing shares.
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5. Bottom Line

*No famous “pure” valuation-overruling case: Courts have not directly
substituted a judicially-determined price for a board-approved share issue price on
valuation grounds alone.

*Indirect challenges are possible: Share issues have been (and can be)
challenged for broader legal reasons—breach of fiduciary duty, oppression of
minority shareholders, or disregard of contractual provisions.

*Relief in practice: Where underpricing (or overpricing) is so egregious that it

suggests bad faith, prejudice, or misuse of power, the courts can intervene, but
typically under the umbrella of oppression remedies or fiduciary duty breaches

rather than a standalone “valuation dispute.”

Should you suspect that a share issue has been improperly priced to dilute or prejudice
certain shareholders, it is prudent to seek legal advice regarding potential Section 163
or derivative actions, and to explore fiduciary duty implications under the Companies
Act.

12.9 SECURITIES TRANSFER TAX

Share transfer tax was what we used to call it. We now call it securities transfer tax. A tax Of
.025% has to be paid on various share transactions.

Securities transfer tax is regulated by the Securities Transfer Act No 25 of 2007 as amended
and the Securities Tax Administration Act, No 26 Oof 2007 as amended.

S1 of the Securities Transfer Act says, security means any share or depository receipt in a
company or a member’s interest in a close corporation, but the definition excludes the debt
portion in respect of a share linked to a debenture.

Transfer includes; -
e Transfer
e Sale
e Assignment
e Cession
e Disposal in any other manner
e Cancellation
e Redemption of that security

e But does not include
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e Any event that does not result in a change of beneficial ownership
e Any issue of a security

e A cancellation or redemption of a security if the company is being wound up,
liquidated or deregister

There are a number of exemptions for more complicated types of transactions which you need
to take advice on.

13 REGULATION 31 CONVERSION OF PAR VALUE SHARES
13.1 INTRODUCTION

Where a pre-existing company (a company that was formed under the old companies act) has
par value shares at the effective date (the date the Companies Act 2008 came into existence) on
1 May 2011 and the board of directors wish to increase the authorised number of the par value
shares then they have to adopt the procedure as set out in terms of Regulation 31 of the
Companies Act 2008.

13.2 THE LAW

Schedule 5, Section 6 (2) says that par value shares may continue to exist forever after the
effective date subject to any regulations made by the minister.

Where directors wish to increase the authorised share capital as there are not enough shares to
issue the formalities of Regulation 31 must be carried out.

It is important to note that many of the Companies Act Regulations refer to the various sections
in the act on how to carry out the procedures. This particular regulation 31 does not appear to
be based on the act as it appears to be an afterthought actually extending the requirements of
the law with even SARS having some input in regard to some tax issues.

In terms of section 36(2)(a) of the act a change of the authorised share capital is in fact an
amendment to the MOI and requires a special resolution and submission of form CoR 15.2
together with the special resolution.

Form CoR 31 and regulation 31 (3) appear to be in conflict with this section as the regulation says
that when a company has par value shares for which no shares are in issue a director’s resolution
and form CoR 31 will be sufficient to request the CIPC to change the share class from par value
to no par value. It appears Form CoR 31 is in conflict with the act as even though no shares are
in issue this is a change to the MOI and it would seem to be necessary to file a special resolution
and form CoR 15.2 to make this change. This regulation specifically allows a director’s resolution
in place of a shareholder’s resolution, where you have the situation of a share class where no
shares are in issue as no shareholders are affected by this. It is necessary to file the CoR 31 and
CoR 15.2 and the director’s resolution changing the MOI.
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Please also note that in terms of Regulation 31 (5) (b) the directors may issue par value shares
if there are sufficient authorised shares available. Where no changes in the share capital is
envisaged par value shares can remain in existence forever as there is no minister’s regulation
to this affect.

Regulation 31 (5) (c) says that an amendment to the MOI may be filed at no charge in order to
change a class provided that sub-regulations 6 to 11 are complied with. This regulation kicks in
when a company wishes to increase its authorised share capital.

13.3 SARS

It is interesting that sub-regulation 6(a) says that this amendment must not be designed
substantially or predominantly to evade the requirements of any applicable tax
legislation and 6(b) says that such conversion will only be approved by a special
resolution adopted by the holders of the shares for each such class and a further
resolution adopted by a meeting of the company shareholders called for that
purpose.

13.4 BOARD REPORT

Sub-regulation 7 deals with the board report that must be sent out with the proposed
special resolution to convert par value shares to no par value shares. The following
items should be dealt with in the board report.

a. The report must state all information that may affect the value of the securities
caused by the proposed conversion; and

b. The report must identify the class of holders of the company securities affected by the
proposed resolution and;

C. The report must describe the material effects that the proposed conversion will have on
the rights of any holders of shares, and;

d. The report must evaluate any material adverse effects of the proposed arrangement
against any compensation to those persons who receive compensation owing to the
conversion.

It appears that the board report is designed to indicate if there is a change to any of the rights of
shareholders which may trigger a capital gains event as the board report and the special
resolution must be filed at SARS.

Regulation 31 (8) says that the company must publish a special resolution contemplated in
sub-regulation (6) together with the report required by sub regulation (7) which must be made
available to the shareholders before the meeting (which must have proper notice) at which the
resolution is to be considered. It appears that the notice cannot be waived in this instance.

The special resolution and the report must be filed with the CIPC as well as the South African
Revenue Service by emailing the special resolution and board report to
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regulation31@sars.gov.za. We suggest that a certified copy of the email proving submission to
SARS or a copy of the documents with the SARS official stamp will reduce the chance of rejection
by the CIPC.

13.5 SPECIAL RESOLUTION

I have set out an example of the kind of wording that should be used in regard to the Special
Resolution of a smaller company. Perhaps one should put in a preamble as to the reasons why
the special resolution needs to be taken.

REASON FOR THE SPECIAL RESOLUTION

The Companies Act 2008 regulations do not allow the increase of authorised par value shares
where there are no further authorised par value shares to issue. The directors have decided that
in order to comply with the requirements of the act that the share capital of the company must be
converted from par value to no par value shares.

SPECIAL RESOLUTION 1

Resolved that the authorised Ordinary Share Capital comprising of 10,000 shares which have a
par value of R1 each is converted to 10,000 Ordinary Shares of no par value, each share to rank
pari passu in every respect with the existing shares of the company.

Comment — it’s important to show that all the rights and limitations remain the same on
the conversion. SARS are looking for a capital gain event.

SPECIAL RESOLUTION 2

The authorised Ordinary Share Capital of 10,000 shares of no par value be increased to 100,000
shares of no par value to rank pari passu in every respect with the existing shares of the company.

Comment — it’s a good idea to increase the authorised number at the same time.
ORDINARY RESOLUTION

3. Resolved that subject to the passing of special resolution number 1 that the Ordinary
Share Capital account of R10,000 and the Share Premium account related to this share capital
of R40,000 both be transferred to the stated capital account of the company.

Comment; It may be that the company wishes to retain the share premium account as they may
want to repay this to shareholders at a later time. Consider this in relation to an actual buy back
of shares. It will be much easier to just pay back the share premium as opposed to buying back
shares because of the compliance issues in a share buyback. There is no reason why the share
premium account cannot be retained.

REPORT TO ACCOMPANY THE SPECIAL RESOLUTION

An example of the board report in the case of companies which are small companies and where
shareholders rights are not affected will be as follows:
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“Owing to the fact that the board of directors need to increase the authorized share capital of the
company to allot more shares it is proposed that the ordinary 10,000 shares of par value be
converted to 10,000 ordinary shares of no par value in order to meet the requirements of the
Companies Act 2008.

10,000 issued ordinary shares of par value, details of which are contained in the share register
which is available for inspection at the registered address of the company will be affected. The
share certificates of par value as indicated in the share register will all be cancelled and a new
class of shares of no par value will be created and the shares will be re-issued under the same
certificate numbers on registration of the special resolution.

There is no effect on any of the rights of any shareholder.

Owing to the fact that no rights of any shareholder have been affected by this conversion no
compensation has been paid out.”

13.6 SUBDIVISION OF SHARES

In the case of a subdivision of shares whether they are par or no par value, is that the number
of shares in issue are increased (i.e. more shares are created by the sub division), and the
share capital value remains the same. The Companies Act 2008 does not deal with the
subdivision of shares at all. We however need to differentiate the position between par value and
no par value shares as subdivision is slightly different.

Where the shares are, par value a conversion of the shares must first take place as a subdivision
of the authorised shares is also necessary. This is necessary as the number of authorised shares
must be increased in order to carry out the subdivision. We therefore need to look at the
requirements of Regulation 31 and comply with them first ensuring that all the shares are
converted to NPV shares before we run this procedure.

In a par value share situation, the authorised shares are subdivided as well as the issued shares
because of the nominal value of the shares. As we can’t increase the number of authorised par
value shares, we must convert the shares in terms of regulation 31 first making sure that there
are a sufficient number of authorised shares. The increase in the number of authorised shares
must be part of the conversion process. In my opinion a subdivision of no par value shares is only
performed on the issued shares and is not necessary to do so on the authorised shares as there
is no value placed on the authorised shares. We would just need to make sure that the authorised
shares are sufficient in number to do the subdivision of the shares.

On conversion, from PV to NPV it is required to have a special resolution and of course the board
report with all the necessary points as specified in Regulation 31 above.

There is a view that one can’t do a subdivision of no par value shares. | disagree because this
may very well be of commercial necessity to prepare for a transaction or to create better trading
conditions for a share that is listed. You certainly can do a conversion of no par value shares that
have been issued as there is a value. A subdivision is really just an increase in the number of
shares, without affecting the total value of the share capital account. One could also do it by
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allotting additional shares at no value but this certainly does not make any sense. Please
remember we are talking about no par value shares in this instance.

| do not see why we are unable to do this; there is nothing in the law that prevents this from being
done in my view.

This is how you do the subdivision of par value shares;

Let's say you have a company with 1000 shares which have a par value of R1 each and authorised
shares of 10000. l.e. total capital is R1000 and the directors wish to create 10,000 shares by way
of a sub-division.

1. Convert the 1000 PV shares to NPV shares and increase the authorised number of shares
to 50000.
2. Prepare a special resolution and the board report for submission to CIPC and SARS to

convert PV to NPV and increase the authorised number of the NPV shares as part of the same
resolution. Remember this affects the MOI and needs to be submitted to the CIPC.

3. Do not mention subdivision of shares in the resolution submitted to the CIPC. This
resolution must cover the conversion of the shares and an increase in the authorised share capital
of the company only, say to 50,000 shares or whatever the requirement is.

4.  After you have approval of the special resolution in 2 above you then prepare another special
resolution sub-dividing the issued shares to the number you want. This means you increase the
number of shares in issue but retain the total value of the shares. This special resolution does not
need to be filed at the CIPC as all you are doing is increasing the number of shares in issue and
the CIPC does not need to know about this in terms of the new Companies Act 2008.

13.7 CONCLUSION

Regulation 31 clearly was an afterthought with SARS getting involved. | don’t see why there was
this need for SARS to get involved in the companies act as they could quite as easily put this
legislation into the income tax acts. This procedure was probably intended for larger companies
but clearly affects all small companies unnecessarily creating a huge amount of additional
company secretarial labour.

One also needs to look at all the tax consequences for the transactions above and the future tax
situation of the shares converted or subdivided or share premium paid back.

13.8 QUESTION ON SHARE PREMIUM

A company converts its Par Value shares (PV) — 100,000 shares in issue to No Par Value (NPV)
shares in terms of Regulation 31. There is a rand balance on the share capital and on the share
premium account, of R100,000 each. Is it necessary to move the balance of share premium to
the NPV share capital account — stated capital or can the company leave it as a share premium
account?

ANSWER
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It would be a good idea to leave the balance in share premium with a view to a future payback of
capital when the company is in a position to do so instead of paying a dividend. By doing it this
way the company avoids appointing an independent expert or even going to the TRP because it’s
regulated as it does not fall into the ambit of a share buyback. Paying back share premium is just
a method of paying back share capital without all the formalities. The directors would need to
obviously comply with all the distribution rules including the solvency and liquidity test.

The share capital account before the transaction is;

Share capital R100,000 Par value shares of R1 each
Share Premium R100,000
Total Share Capital R200,000

After the transaction it could be as follows

Share capital — stated R100,000 100,000 No Par value shares
capital account of R1 each

Share Premium R100,000

Total Share Capital R200,000

However, we could make it look like this;

Share capital NPV R10,000 10,000 No Par value shares of
R1 each

Share capital PV R90,000 90,000 par value shares of R1
each transfer to share
premium.

Share premium R100,000

Total Share Capital R200,000

The share capital of the company in the above instance is 10,000 shares of no par value of R1
each. The R90,000 is retained in the old share capital account and should be transferred to the
share premium account.

14 SHARE CAPITAL QUESTIONS

Q. What happens to the share premium account, once you convert your par value shares
to no par value shares?
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A. The directors can transfer this to the stated share capital account or they can retain it as
share premium as it's much easier to pay back share premium than to buy back shares owing to
the additional compliance required.

Q. With reference to the value of shares being transferred. How does market related
value play in this and the SARS requirements?

A. As a rule market value is determined by and agreement between a buyer and a seller. If the
buyer and seller agree on price than that is the market value and the price of securities transfer
tax.

Q. If shares are issued at say R1 per share, can the purchase price for the shares be
different i.e. higher?

A. The price of a share or the market value of a share relates to the value of the company. If the
company makes profits and the assets grow then the value of the shares goes up. By the same
token if the company loses money the share price would go down. Any excess of shares over
the par value will go into share premium on allotment and into share capital account on NPV
shares.

Q. Is it possible to pay different shareholders of the same class dividends that are not in
proportion to one another? Can this be achieved by altering the MOI, or is there a way
around it?

A. This can’t be done in respect of the same class of shares as the number of shares held to the
total indicates the percentage holding. The MOI says that profits are to be distributed on this basis
of this percentage holding. If for some reason the directors want a disproportionate payment of
dividends then different share classes must be set up. One could then have preference shares
with its own unique class of shares.

Q. It seems there is some confusion on old and new company share knowledge. You
need a good understanding of the old companies act on share capital to really follow or
understand the new companies act. i.e. what PV, NPV Share Premiums and the basic
capital concepts. Perhaps lecture on this later on.

This is true. To really understand the concept of share capital one needs to have a good basic
understanding of the accounting principles of share capital. The new companies act does not deal
with the basics of share capital but assumes the accounting principles of share capital apply and
only really replaces a restriction on having par value shares. There are in fact no definitions of
what share capital really is in the act.

Q. Can you issue shares to different people at different values - 1 share for R100 and 1
share for R1000?

A. There is really nothing to say that you can’t. The only reason that this should not be done is
how would you justify this to the person who is paying more. Shares are always issued based
on the value of the share. In the listed environment this value is determine by agreement
between a buyer and a seller on the stock exchange.
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Q. For new companies being formed, can the share capital be reflected as RO in the
financial statements?

A. Only If the company is dormant and does not have a bank account and all it has is
authorised share capital. However, when a share is issued a value must be assigned to that
share so that a share capital account can be opened in the books of the company and shown on
the balance sheet. Remember shares are issued to determine the percentage of ownership in
the company and who controls the company. Despite the fact that the shares are no par value
an amount must be assigned to a share when business starts as you can’t have a zero-value
share. It could be 1c or R1 or any amount determined by the directors based on the capital
needs of the company. As the company grows and makes profit the value of the shares will
grow and new issues of shares will always be at a higher value.

Q. Please advise on the following;

How do you go about issuing various different classes of shares, in particular from a
CIPC perspective (completing the CoR15.1 form)? For example, we want to issue

Type A no par value ordinary shares, these shares are only entitled to voting rights, with
no participation in any dividends and

Type B, C, D, no par value ordinary shares, these shares are only entitled to participate in
dividends, with no voting rights.

A. Summarise the different share classes on the front page of the form CoR 15.1 and indicate
the different share classes in the actual MOI. One can set this up as a schedule to the MOI
where all the rights and limitations are specified.

Q. What happens to Cumulative Fixed Rate Shares?

A. These are preference shares where in a particular year the agreed dividend is not paid.
These dividends are accumulated and paid when the company is in a position to do so.

Q. Please can you explain why they say that a preferential share is equity and debt... why
would you want to subscribe for these shares and not ordinary shares?

A. Larger companies who require project finance for large projects take money from investors to
finance those projects. In order to encourage investors, they offer a good rate of return which is
very secure and is at a fixed rate. In many instances this is more like debt financing and
investors never have ownership of the company. There are many large companies with
preference shares.

Q. What could one do in a case where there were no proper records kept and resolutions
were not updated. When you are now trying to update share registers and there is
missing information. What do we as Company Secretaries need to do in such cases?

A. In this case the only valid evidence that you have is the CIPC listing of who the directors are.
If possible, | would obtain an affidavit signed by each of them as to who the shareholders are. If
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there are existing shareholders that you know about include them in the affidavit. If all the
parties agree then reconstruct the company secretarial records to the current situation. In regard
to share capital there may be movement of share capital paid into the company. The directors
should know who the shareholders are. If it's a pre-existing company there is a record of the
issued shares at the CIPC.

Q. On transfer of shares the Capital Gain or Loss is determined on the original base cost
and proceeds from the sale value. Question - is the transfer value also not subject to
being determined in relation to market value for income tax purposes as STT constantly
refers to market related value which the share transfer value is not always.

A. What you have said above is true, however the transfer value is in fact what a buyer is
prepared to accept for the shares owned and what a seller has agreed to pay. In effect this is
the market price of the shares. Once the market price is determined the capital gain or loss and
the SST can be determined.

Q. Is the Securities Transfer Tax payable by the shareholder selling?
A. The STT is payable by the buyer,

Q. What document of evidence is required when transferring shares from one
shareholder to another? What restricts director’s transferring shares of shareholders? In
the old act this was governed by the CM42. If two directors sign the share certificate this
does not prove that the shareholder gave authority?

A. There is no reason why you can’t use the old CM42 as the transfer deed. In our systems we
have converted this form into a transfer deed which must be signed by the transferor (seller)
and the transferee (buyer). Directors should never sign the share certificate unless they have an
agreement in place or the transfer deed is properly signed. In law the transfer becomes effective
when the transaction is entered into the share register.

Q. Can an incorporated company have different classes of shares?
A. There is no reason as to why it should not. They must be defined in the MOI.

Q. Once the CIPC have approved the conversion of par value shares to no par value
shares, does a new share certificate need to be issued to the shareholder?

A. There must definitely be new share certificates issued. | would recommend that they are
issued with the same share certificate number so that they can be traced back to the old class. |
would recommend doing this when all the paper work has been produced so that the share
certificates can be signed at the same time as the resolutions. Remember this is a formality that
the CIPC must eventually approve.

Q. | had a case where a company was incorporated on 20 April and the shares
certificates were only issued on 30 May. Is this wrong? What about the period where no
shares were issued?

A. | assume that this was a company that was incorporated. The first thing here is that there are
in fact incorporators who are the equivalent of directors. From a practical point this may very
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well happen often. There is also no reason to backdate the issue of the share certificates. As
this situation has a gap | don’t think anything turns on it.

Q. How do you convert ordinary shares to preference shares or can you?

A. Preference shares are normally issued by agreement; the terms can even be contained in the
MOI. There may be an option to convert them into ordinary shares. If there is agreement up
front as to how then there is no issue with this. If there is no agreement up front | don’t see why
this can’t be done by special resolution taking into account the pre-emption rights as specified in
the act.

Q. Is it fine to only furnish clients with share certificates and meeting minutes allocating
shares to shareholders? They can then sign the templates to confirm shareholding
status. Or must a share register and any other documents accompany this?

A. If one is using an electronic system then all the paperwork including the registers are
produced at the same time. The shareholding really only comes into effect when all the
paperwork is signed and the share register is updated. It is not necessary to give the new
shareholders the register unless they request it. The registers should always be available at the
registered office for inspection by anyone.

Q. Is it possible to change the MOI once the Shareholders have changed an old Company
to a standard MOI as per the new Companies Act and realised it is not appropriate?

A. Yes, the shareholders can change an MOI as many times as they like provided they carry out
the compliance procedures and pay the CIPC fee. A special resolution is required.

Q. | registered an incorporated company. During the process | completed the long form
MOI, but did not make provision for any restrictions?

A. It is not necessary to have restrictions as the act and the MOI will determine the rules.
Q. What is the Serial Number on the share certificate?

A. It is the unique number that is used to keep track of each share certificate. With NPV shares
on the Shares Certificates you need to insert a value on the Share Cert the Shareholders to
advise value

Q. | have read/heard somewhere some time ago that when it comes to transferring or
selling your shares, there could be potential technical issues when the shares are not
fully paid up. Is it a potential pitfall if the shares are not paid up?

A. All shares in RSA must in fact be paid up. The law does not allow non-paid up shares.
Shares should not be issued unless they are paid up.

Q. When transferring 'No Par Value' shares of an existing company, does the company
need to be valued by the Auditors to determine the value of the Shares? Or how is the
value of the No Par Value shares determined?
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A. The rules are the same for a par value share. If the buyer and the seller want to determine a
proper value then the auditor can value the shares as a guide, but as a rule is not necessary.
The price is in effect an agreed price between the buyer and seller. If we were to compare the
PV to NPV situation on an allotment it would be as follows NPV = PV + Share premium

Q. So in essence the value of the NPV shares should equal the shareholders’ investment
in the company i.e. loan accounts.

A. Not necessarily. It should be remembered that Shareholders loans are in affect a liability and
can be repaid.

Q. Can a subdivision of shares still be done under the new Act?
A. Yes, it can, subject to the various technicalities.

Q. So if | register a new company for a client, Can | be the incorporator and sign all the
original documentation and as soon as the company is registered do a CoR39?

A. Yes you can.

Q. According to a lawyer, who is an expert in Co Law, a company MUST have a class of
ordinary shares (general) before other classes with more specific rights may be created. |
don't agree with this. What is your opinion?

A. The ordinary class are in effect the owners of the company so it is necessary to have them.
Where different rights are required then we can have different classes of shares.

Q. Can you not have ordinary PV shares and once you increase the share capital the
additional shares are then issued as a new Share Class and have 2 classes of Shares?

A. You can do this but the MOI must differentiate the new class and the rights and in the long
run this becomes messy. If money above par is paid this will go into the share premium account.
Share Premium belongs to all the shareholders in equal shares.

Q. As a standard | issue e.g. 100 ordinary no par value shares at an issue price of R1.00
or such issue price as the board determines.

A. This is correct right at the start of operations. Once the company starts to build operations the
price should reflect the value of the shares then it would be the stated share capital.

Q. What is the transfer date where you have a Share Sale Agreement that stipulates a
current effective date but everything is subject to suspensive conditions that needs to be
complied with at a future date? Do you perhaps consider the effective date as the
transfer date for accounting purposes and only transfer the shares when the suspensive
conditions have been complied with?

A. When the suspensive conditions have been met that is the time to do the paper work with
everything dated at the effective date.
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Q. In the event where there was no proper record keeping regarding shareholding and
issued shares, how does one go about establishing who the actual shareholders are or
were?

A. This is difficult. Its best to get a resolution where everyone agrees. The directors should know
this.

Q. Does it become a litigation matter or is there another way to resolve this?

Whichever way it goes it has to be based on facts that everyone agrees to.

https://www.studocu.com/en-za/document/university-of-the-free-state/public-administration/case-summary-gihwala-
v-grancy-property-ltd-2017-2-sa-337-sca/140730170

15 BENEFICIAL INTEREST IN SECURITIES

In South Africa there has been a long-standing business practice to register a share where one
person holds the shares for the benefit of another person whose name was not entered into the
share register. It was a method used to get around the group areas act where certain members
of society where not allowed to own property in certain areas.

The new act defines this as a relationship between the registered holder of a security and the
holder of the beneficial interest in the security.

Essentially let’'s say Mr. A wants to buy a building but he does not want to disclose this. He puts
up the money and puts everything in the name of Mr. B. The building is registered in the name
of a company and Mr. B is entered into the share register. A and B enter into an agreement to
regulate their arrangement.

In terms of Section 57(1) a shareholder means the holder of a share issued by a company and
who is entered as such in the certificated or uncertificated securities register as the case may
be. A registered shareholder or the equivalent of a member under the 1973 Act holder is not
defined. The distinction in the old Act between the shareholder and the member has been
replaced by the distinction between the holder of a beneficial interest and a shareholder as defined
in Section 1.

Section 56(1) allows this practice except to the extent that a company’s MOI provides
otherwise. A company’s issued securities may be held by one person for the beneficial interest
of another person. The Act retains the right that a company must respect the rights of the
shareholder, the owner of a registered security to exercise votes. It is therefore necessary to
regulate this relationship.

Beneficial interest when used in relation to a company’s securities means the right or entitlement
of a person, or ownership, agreement, relationship or otherwise a loan or together with another
person to;

a. Receive or participate in any distribution;
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b. Exercise or cause to be exercised in the ordinary course or all of the rights
attaching to a company security, or

c. Dispose ordirect the disposition of a company securities of any part of a distribution
in respect thereof.

Section 56(2) increases the range of persons who have a beneficial interest in a security issued
by a public company even further. For the purpose of this discussion we are not going to go into
detail, just be aware that you need to look at this section if you are handling the affairs of a public
company.

15.1 Disclosure Requirements

S 56 applies to all types of profit companies or a public company.

The person who is registered as the holder of a security in a public company and is not the holder
of the beneficial interest in the securities the registered holder must disclose the identity of the
person on whose behalf the security is held. The number and class of securities held for each
such person with the beneficial interest and the extent of each such beneficial interest must be
disclosed to the company in writing within five (5) days after the end of every month during which
a change has occurred of such information.

If the company knows who or has reasonable cause to believe that securities are held by one
person for the beneficial interest of another person, the company may request in writing to either
of those persons to confirm or deny that fact and provide the necessary particulars. Such
information must be provided by no later than 10 business days after receipt of the notice.

S 56(5) and S 56(6) apply to every type of company including private companies.
S56(9) provides that the holder of a beneficial interest in a share may only vote to the extent that;
(a) The beneficial interest includes the right to vote on the matter

(b) The person holds a proxy appointment in respect to that matter from the registered
holder of those securities or the person’s name is on the company’s register of
disclosures.

The beneficial holder of a security may demand a proxy appointment in certain instances.

Where you come across these kinds of arrangements it’s in the interests of all concerned to have
a proper agreement.

The problem with this kind of situation is that the holder of the beneficial interest in the shares
wants to hide his or her holding so the chances are that they are not going to comply with these
provisions.

16 BENEFICIAL OWNERSHIP
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The beneficial ownership definition in the Company’s act is as follows.

“beneficial owner”, in respect of a company, means an individual who, directly or indirectly, ultimately owns that
company or exercises effective control of that company, including through-

(a) the holding of beneficial interests in the securities of that company,
(b) the exercise of, or control of the exercise of the voting rights associated with securities of that company,

(c) the exercise of, or control of the exercise of the right to appoint or remove members of the board of directors of
that company,

(d) the holding of beneficial interests in the securities, or the ability to exercise control, including through a chain of
ownership or control, of a holding company of that company;

(e) the ability to exercise control, including through a chain of ownership or control, of-
(i) ajuristic person other than a holding company of that company,
(i) a body of persons corporate or unincorporate;
(i) a person acting on behalf of a partnership;
(iv) a person acting in pursuance of the provisions of a trust agreement; or

() the ability to otherwise materially influence the management of that company,;

[Definition of "beneficial owner™ inserted by s. 55 of Act 22/2022 w.e 1. 31 December 2022|

16.1 BENEFICIAL OWNERSHIP STRUCTURES

Beneficial ownership structures can become complex, especially when they involve multiple
jurisdictions, layers of companies, trusts, or other legal entities. Here are a few examples:

1. Layered Ownership: A company in one country is owned by another company in a second
country, which in turn is owned by a third company in a third country, and so on. The ultimate
beneficial owner (UBO) is a person who controls the last company in the chain.

2. Trusts and Foundations: A trust may be established in one jurisdiction, with a foundation in
another acting as the trustee. The beneficiaries of the trust may be other legal entities or
individuals who receive income from the trust's assets.

3. Nominee Shareholders: Individuals or entities hold shares in a company on behalf of the real
owners, making it difficult to identify the UBOs.

4. Offshore Companies: Incorporation of companies in offshore financial centers where
ownership information is not publicly disclosed, often used in conjunction with other structures
like trusts.

5. Hybrid Instruments: Use of financial instruments that combine elements of debt and equity,
which can obscure the true extent of ownership and control.

6. Special Purpose Vehicles (SPVs): Entities created for a particular financial structure that can
be used to isolate financial risk and obscure ownership.

7. Private Investment Companies (PICs): Used by wealthy families to manage investments,
often involving complex structures across multiple jurisdictions to optimize for privacy and tax.
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8. Joint Ventures: Where the ownership is split among various parties, which can be a mix of
individuals and legal entities from different countries, each with their own layered structures.

These structures are often legal but can be used for tax avoidance, evasion, or money
laundering. Transparency and due diligence are critical to ensure compliance with international
regulations.

16.2 UNLOCKING TRANSPARENCY AND SECURITIES STRUCTURES

Unlocking Transparency and Efficiency: The Digital Transformation of Ownership and
Securities Registers

Ownership and Securities Registers In the evolving financial landscape, the digital
transformation of ownership data and securities registers has become imperative. Let's explore
the pivotal reasons behind this transition and the manifold benefits it promises.

1. Beneficial Ownership Data in an Electronic Database:

Storing beneficial ownership data in an electronic database is crucial for enhancing
transparency and accessibility. An electronic database facilitates the efficient management and
retrieval of ownership information, ensuring that the data remains secure, up-to-date, and
accurate. This digital approach fosters a conducive environment for regulatory compliance and
due diligence processes, promoting a higher level of trust and integrity within financial
ecosystems.

Having every beneficial owner listed in the electronic database significantly aids in combating
money laundering and terrorist funding. This comprehensive record, when

linked with the movement of money in accordance with the Financial Intelligence Centre Act
(FICA) rules, becomes a powerful tool for regulatory bodies to monitor, trace, and curb illicit
financial activities. However, aligning this with the complexities of financial movements and
regulatory matching remains a challenging task that necessitates meticulous oversight and
coordination.

2. Digitization of Securities Registers:

The digitization of securities registers is another significant stride toward modernization. Having
securities registers in a database format allows for streamlined operations and improved data
integrity. It simplifies the management of securities holdings, making the information readily
available for verification and analysis. This not only bolsters operational efficiency but also
contributes to the robustness and reliability of the securities management framework.

3. Transparent Audit Trails for Securities Holders:

A clear and transparent audit trail is indispensable for securities holders. It ensures that there is
a coherent and traceable link from the shareholder in the securities register to the beneficial
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ownership register. This transparency facilitates the verification of ownership, enhances
accountability, and supports the meticulous tracking of securities transactions.

4. Seamless Data Transportation to Regulators:

Many firms already possess the facilities to connect the data from the securities register to the
beneficial ownership register. Given these capabilities, it raises the question: why can’t this
interconnected data be transported directly to the regulators' computers? Direct transportation
of this data would further streamline regulatory processes, ensuring that oversight bodies have
immediate and accurate access to essential ownership information.

Conclusion:

Embracing the digital transformation of beneficial ownership data and securities registers is a
strategic move that promises a plethora of benefits. It is a cornerstone for building a resilient,
transparent, and efficient financial infrastructure that resonates with the demands of modern-day
investment landscapes.

16.3 UNFORTUNATE POSITION OF NO GUIDANCE
UNFORTUNATE POSITION OF NO GUIDANCE

Unfortunately, owing to the total lack of guidance there is nothing that we can do that is wrong. If
you believe that the way you are doing something is right then it's OK and the CIPC has to
prove you are doing something wrong. If they refuse to answer questions and not give a legal
interpretation nothing in fact can be wrong. Guidance given verbally on a webinar is not proper
guidance unless it comes through an official notice. Currently the only guidance given which
sets the principles is 2 of 2023 dated 29 May 2023.

We are currently faced with a situation where the verbal guidance has changed over and over
again confusing everyone.

16.4 THE POSITION OF AN AFFECTED COMPANY NEEDS TO BE CLARIFIED WHEN
IT COMES TO A PRIVATE COMPANY

The rule for affected companies is that they need not file their Beneficial Ownership (BO)
registers if they are listed. Therefore subsidiaries of a listed company also need not file BO
Registers. If anyone has any doubt then file the beneficial ownership register as it cannot do any
harm.

What about a private company that views itself as a regulated company simply because the
MOI says its regulated. Does this make it affected in terms of the BO rules. My view is that this
is the case if the MOI says it's an affected company, but must file the BO register.

Remember its only listed affected companies that don’t have to file because their records are on
another system. This will also include subsidiaries of that affected company.
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There is another method in which a private company can become affected, when there is a
Fundamental transaction when certain conditions are met. If a private company believes that it
is an affected company and does not file, | consider this to be wrong because the guidance says
that they must file and it’s not an affected company.

Where there is a fundamental transaction called a regulated or affected transaction in a private
company, where within the last 2 years 10% of shares had been sold to an outsider i.e. who is
an unrelated party. In this case the company only becomes affected if there is a fundamental
transaction, i.e. in terms of s112 s113 and s114. The fundamental transaction is in effect a
affected transaction simply in order to take the transaction to the take-over regulation panel. If
there is no fundamental transaction, it's not an affected company and beneficial ownership
should be filed. Even if its affected it should file the BO. It can only be regulated when a
fundamental transaction takes place. Even if there is a fundamental transaction which is an
affected transaction this is only for the purposes of taking this to the Take Over Regulation
panel and BO registers should be filed.

The purpose of being regulated for this purpose is to ensure fairness as far as outsiders are
concerned. With this rule in place there should be very few private affected companies who do
not file.

16.5 DRILLING DOWN THROUGH A TRUST TO FIND THE BENEFICIAL OWNERS

I will try to explain if the beneficiaries in a South African Trust can be the beneficial
owners in a trust in terms of the FATF rules.

The FATF defines a beneficial owner as "the natural person(s) who ultimately owns or controls a
legal entity or arrangement, such as a company, trust, foundation, or partnership". The FATF
requires countries to take measures to prevent the misuse of legal entities and arrangements for
money laundering or terrorist financing and to ensure that there is adequate, accurate and up-
to-date information on the beneficial ownership and control of legal entities and arrangements
that can be obtained or accessed in a timely manner by competent authorities.

To identify the beneficial owner of a legal arrangement, such as a trust, there are four possible
methods:

* The trustee approach: This method involves identifying the trustee(s) of a trust as the
beneficial owner(s). This method may be sufficient for some types of trusts where the trustee(s)
has full discretion over the assets and beneficiaries of the trust. However, if there are other
parties involved in the trust who have significant influence or control over it, then the next
method should be applied.

* The identity approach: This method involves identifying all the natural person(s) who are
entitled to benefit from a trust (the beneficiaries), either directly or indirectly. This may include
identifying all potential beneficiaries if they are not named in the trust deed or if they are part of
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a class of beneficiaries. If no natural person(s) can be identified using this method, then the next
method should be applied.

* The control approach: This method involves identifying all the natural person(s) who have
power to appoint or remove trustees, protectors, enforcers, beneficiaries or assets of a trust (the
settlor), or who have similar powers over a legal arrangement. If no natural person(s) can be
identified using this method, then the next method should be applied.

* The senior managing official approach: This method involves identifying the natural
person(s) who holds the position of senior managing official in a legal arrangement, such as the
protector, enforcer, manager, etc. This method should only be used as a last resort when no
natural person(s) can be identified using the previous methods.

Based on these methods, it is possible that beneficiaries can be the beneficial owners in a trust
if they are identified by the identity approach or the control approach. However, this may depend
on the specific characteristics and circumstances of each trust and its beneficiaries. For
example, some beneficiaries may have a fixed or vested interest in the trust assets, while others
may have a contingent or discretionary interest that depends on the trustee’s decision. Some
beneficiaries may have influence or control over the trustee’s actions, while others may not.
Some beneficiaries may be natural persons, while others may be legal persons or arrangements
themselves.

According to South African law, there are two types of living trusts: vested trusts and
discretionary trusts. A vested trust is one where the beneficiaries have a fixed right to either the
income or capital (or both) of the trust from inception. A discretionary trust is one where the
trustees have full discretion regarding how much income or capital (or both) each beneficiary is
entitled to.

Therefore, to determine if beneficiaries can be the beneficial owners in a South African Trust in
terms of the FATF, it is necessary to apply the relevant methods and criteria to each case and
to consider all relevant information available on the identity and role of the beneficiaries in
relation to the trust.

I hope this helps you understand if beneficiaries can be the beneficial owners in a South African
Trust in terms of the FATF.

16.6 HOW DOES THE ELEMENT OF CONTROL WORK

| will try to explain how the element of control can make a trustee and other persons not a
beneficiary the beneficial owner in the trust.

According to the Trust Property Control Act (TPCA), a beneficial owner of a trust is a natural
person who directly or indirectly ultimately owns or controls the trust property. The TPCA also
defines control as the ability to exercise effective control of the administration of the trust.
Therefore, the element of control can make a trustee and other persons not a beneficiary the
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beneficial owner in the trust if they have the power or influence to determine how the trust
property is managed, distributed, or used.

For example, a trustee may be considered a beneficial owner in the trust if they have full
discretion over the assets and beneficiaries of the trust, or if they have voting rights, veto rights,
or other decision-making authority over the trust affairs. Similarly, a settlor, protector, enforcer,
or manager of a trust may be considered a beneficial owner in the trust if they have the power to
appoint or remove trustees, beneficiaries, or assets of the trust, or if they have similar powers
over a legal arrangement.

The element of control can also make a trustee and other persons not a beneficiary the
beneficial owner in the trust if they act on behalf of another natural person who ultimately owns
or controls the trust property. For example, a nominee or intermediary may hold shares or rights
in a trust on behalf of another natural person who is the actual beneficial owner. In this case, the
nominee or intermediary would also be considered a beneficial owner in the trust and would
have to disclose their principal or beneficiary.

The purpose of identifying the beneficial owners in a trust is to prevent the misuse of legal
arrangements for money laundering or terrorist financing and to ensure that there is adequate,
accurate and up-to-date information on the beneficial ownership and control of trusts that can be
obtained or accessed in a timely manner by competent authorities. The TPCA requires trustees
to establish and record the beneficial ownership of trusts, keep a record of the prescribed
information relating to the beneficial owners of trusts, lodge a register of the prescribed
information on the beneficial owners of trusts with the Master’s Office, and ensure that the
prescribed information is kept up to date.

I hope this helps you understand how the element of control can make a trustee and other
person not a beneficiary the beneficial owner in the trust.

17 DIFFERENT TYPES OF COMPANIES
17.1 PROFIT COMPANIES

A profit company is a private company if it is not state owned and its MOI prohibits the offer of
securities to the public and restricts the transferability of its shares. This is in terms of s 1 read
together with s 8(3)(b).

The core characteristic is that the shares or securities may not be offered to the public and there
is a restriction on the transferability of shares. Essentially this is the fundamental difference
between a private company and a public company.

A private company under the new 2008 Act is very close to a private company under the 1973
Act except that the restriction of 50 shareholders in a private company has now been
abolished. This is the interest of flexibility in an organization and the fact that the number of
shareholders really does not bear any correlation as to the true nature and size of the company.

The restriction on the transferability of the shares has now being widened in the new Act.
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A profit company’s main goal is for financial gain for its shareholders.

The accountability of the company really depends on its size and one has to look at the regulations
as to when a company requires an audit or needs to appoint a secretary.

17.2 NON PROFIT COMPANIES
17.2.1 INTRODUCTION
A nonprofit company under the act is the equivalent of an “association” not for gain referred to

as a Section 21 company under the old Act. Fundamentally the principals are the same except
in two aspects:

e A nonprofit company may have members and;

e A nonprofit company is not a public company as it was under the old Act. It is now
a unique company.

Nonprofit companies or NPC’s are governed mainly by s 10 and Schedule 1 of the new Act. One
of the stated purposes is to provide for formation, operation and accountability of nonprofit
companies in a manner to design, promote, support and enhance the capacity of nonprofit
companies to perform their functions.

17.2.2 DEFINITION OF NONPROFIT COMPANY

An NPC’s MOI must set out at least one object of the company which must be either a “public
benefit” object or an object relating to one or more cultural or social activities or communal or
group interest and,;

The property of the company must not be distributable to its incorporators, members, directors,
officers or persons related to any of them except to the extent provided by item 1(3) (sees 1). The
NPC must apply all of its assets and income however derived to advance its stated objects as set
out in the MOI.

17.2.3 THE MOI AND NAME OF AN NPC
A non-profit company’s name must end with the expression NPC.

The NPC’S MOI must be consistent with the principles as set out in Item 1(2) to (9) and must
differ from that of a profit company, state at least one object and does not have any shares.

Regulation 15(1) provides for 3 standard MOI's for NPC’s, namely a short form or a long form for
an NPC with and without members.

The transitional arrangements provide that every pre-existing NPC or old Section 21 company is
deemed to have amended its MOI at the 1t May 2011 to expressly state that it is a nonprofit
company and to have changed its name with the expression NPC.

17.2.4 MEMBERSHIP OF A NONPROFIT COMPANY
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An NPC may have members but this is not a necessity. A member of an NPC is a person who
holds membership in and specified rights in respect of that NPC as set out in Schedule 1. The
Incorporators of an NPC are its first members if its MOI provides for the NPC to have members. It
is most important that the MOI sets out the fact that there must be members. Where the MOI
provides for the NPC to have members there can only be two classes of members namely
members with voting rights and non-voting right members.

e If an NPC MOI provides for members its MOl must not restrict or regulate or
provide for any restriction or regulation of that membership in a manner that it may
amount to unfair discrimination in terms of Section 9 of the constitution.

e The MOI must not presume the membership of any person, deem a person to be
a member or provide for the member to automatic or ex-officio membership of any
person, except for lifetime membership awarded to a person for services to the
company or to its or to its public benefit objects as it is set out in its MOI, and with
that person’s consent.

e The MOI must set out the qualifications for membership, the process for
applying for membership, any initial or periodic cost of membership, the rights and
obligations (if any) of memberships in any class and the grounds in which
membership will be suspended or lost.

Juristic persons including profit companies may be members of an NPC if it's MOl so allows. As
a rule, each voting member has one vote and each member’s vote is equal to each other member
unless the MOI provides otherwise. The MOI can provide for certain members to have different
or leader voting rights than others. Where an NPC has members then it must produce a register
of membership.

An incorporator or member or director must not be paid directly or indirectly or receives any
portion of its income or take transfer of any of its assets regardless of how the income or assets
was derived except;

a. As reasonable remuneration where goods are delivered or services are rendered.
b. Reimbursement for cost may be made.

c. As a payment of an amount due and payable by the NPC in terms of a bona fide
agreement between the NPC and that person or another.

d. As payment in respect of any rights of that person to that extent that such rights
are ministered by the NPC in order to advance the stated object of the NPC or;

e. In respect of legal obligation binding on a non-profit company.

17.2.5 DIRECTORS OF A NON-PROFIT COMPANY.
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An NPC must have a board of directors which must comprise of at least three directors. The
incorporators are the first directors of the NPC.

If there are no members the MOI must set out the basis on which its Directors are appointed via
the Board or other persons. If the NPC has members the MOI must set out the basis on which
its members choose its Directors. If any Directors are to be elected by the voting members its
MOI must provide one third of them to be elected each year.

Unlike a profit company an NPC is prohibited from providing a loan, securing a debt obligation
or otherwise providing direct or indirect financial assistance to a Director of an NPC or a related
or interrelated company or to a person related to any such director other than in certain limited
instances as indicated below;

e Isinthe ordinary course of the NPC’s business or fair value;

e Constitutes an accountable advance to meet legal expenses in relation to a matter
concerning the NPC or to meet anticipated expenses to be incurred by the person
on that NPC'’s behalf;

e To defray the person’s expenses for removal at the NPC’s request or;

e Is in terms of an employee benefit scheme generally available or to a specific
class of employees.

If an NPC has no voting members the board of that NPC may amend its MOI by special resolution
as defined in Section 1 proposed by its board.

17.2.6 PROVISIONS OF THE ACT NOT APPLICABLE TO NPC

All provisions apply to an NPC subject to the limitations alterations or extensions as set out in
Section 10 and Schedule 1.

The provisions that apply is Part D of Section 2 Capitalization of profit companies and Part E of
Chapter 2 of Securities and registration transfer and remuneration and election of Directors in
terms of Section 68 parts B and D of Chapter 3 of Secretarial and Audit Committees unless the
NPC voluntary elects to appoint a company secretary or audit committee and in Section 42 or
unless the Minister prescribes a category of nonprofit companies that must have their AFS audited
in terms of the regulations in terms of Section 30(7). The whole of Chapter 4 Public Offerings of
Securities, the whole of securities the whole of Chapter 5 of Take over and fundamental
transactions, except to the extent as contemplated in Item 2 of Schedule 1(46)(d) and
152(3)(c). Rights of shareholders of business rescue plan except if the NPC is a shareholder of
a profit company that is engaged in business rescue proceedings and Section 164 descending
shareholders appraisal rights unless the NPC is a shareholder of a profit company.

Ss 58 to 68 Shareholder and meeting resolutions read with the changes required by the contents,
only apply to NPC’S which has voting members and when applied as a subject to the provisions
of Iltem 4 of Schedule 1. If there is a conflict between a provision of Item 4 of schedule 1 and any
provision of Sections 58 to 65 the former prevails.
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17.2.7 ASSETS AND BUSINESS OPERATIONS OF AN NPC

As long as the assets and income however derived apply to advance the NPC’s stated object as
set out in its MOl an NPC may acquire and hold securities issued by a profit company or directly
or indirectly alone or with any other person carry on any business trade undertaking consistent
and or auxiliary to any stated object.

17.2.8 INCOME TAX

Section 10 of the Income Tax Act grants a number of exemptions from income tax to so called
benefit organizations. This act contains strict requirements for eligibility for the exemptions
including requirements for approval of a public benefit organization under Section
330(3)(b). Compliance with some of these requirements will probably necessitate the amendment
of certain provisions of an NPC’s MOI.

17.2.9 FUNDAMENTAL TRANSACTIONS INVOLVING AN NPC

An NPC may not convert to a profit company and is also prohibited from amalgamating or merging
with a profit company.

An NPC may dispose of any part of its assets or undertaking or business to a profit company
provided that it does so at a fair value. If the value is less than fair this must be in accordance
with the ordinary course of the NPC’s activities.

If an NPC has voting members, any proposal to dispose of all or greater parts of the assets or
undertaking or to amalgamate or merge with another NPC must be submitted to voting members
for approval in a manner comparable to that required of a profit company in accordance with ss
112 and 113 respectively. In this event ss 115 and 116 must apply.

17.2.10 EXTERNAL NONPROFIT COMPANIES

An external company must within 20 days after it first begins to conduct nonprofit activities in the
Republic register with the commissioner as an external NPC. [f within the jurisdiction in which it
was incorporated it means legislative or definitional requirements that are comparable to those of
a nonprofit company incorporated.

17.2.11 INCORPORATION AND DISSOLUTION OF A NON PROFIT COMPANY.

An NPC is incorporated in the same way as a profit company except that an organ of state, juristic
person or a minimum of three persons acting in concert are required to incorporate the NPC.

On winding up no member, director etc. is entitled to any part of its net value, after all its liabilities
have been satisfied

An NPC’S entire value must be distributed to one or more nonprofit companies registered external
nonprofit company activities in the Republic, voluntary association or nonprofit trust having similar
objects as determined in terms of the NPC’s MOI or by its members or Directors at or immediately
before the time of its dissolution.
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If the members fail to make this transfer then it can be determined by the court. The commission
may apply to the court on behalf of the NPC for such determination.

17.3 DOMESTICATED COMPANIES

A domesticated company is defined as a foreign company whose registration has been
transferred to the Republic in terms of s 13(5) to 13(11). The Act makes provision for the fact that
when the transfer takes place the company exists as a company in terms of this Act as if it had
been originally incorporated under the Act.

In terms of s 13 (6) there are some severe restrictions which would prevent a foreign company
from registering in the Republic.

a. The law of the foreign country must permit such a transfer, and the company in
qguestion must have complied with all the requirements of the transfer.

b. The transfer must be approved by its shareholders in accordance with the law of
its jurisdiction in which it is registered, if that law imposes such a requirement, or
by the equivalent of a special resolution in terms of this act if the law of the
jurisdiction of which it is registered does not require such shareholder approval.

c. The whole or greater portion of its assets and undertaking are within the Republic
other than any assets and undertaking of any subsidiary that is incorporated
outside the Republic.

d. The majority of its shareholders are residents of the Republic.
e. The majority of its directors are citizens of the Republic.

f. If immediately following the transfer or registration it will satisfy the solvency and
liquidity test and no longer be registered in another jurisdiction.

The application to transfer must be accompanied by a copy of a shareholder’s approval referred
in b above together with satisfactory evidence that it satisfies the remainder of the requirements.

Section 13(7) contains additional restrictions

e |If there are bearer shares held by the company i.e. ownership resides with the
holder of the share the company may not transfer its registration.

e Ifitisin liquidation.

e If its property has been placed under a receivership or management by court or
otherwise.

e If there are any plans that are similar to a business rescue or there is some kind
of compromise or arrangements with creditors.
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e If an application has been made to court in any jurisdiction and has not been
disposed of.

e If the company is in liquidation or declared insolvent or there is a compromise
arrangement between it and creditors or a receiver has been appointed to
administer its properties.

Once the required registration details have been taken care of in terms of s 13 the CIPC must
issue a registration certificate. The CIPC must also sign a unique registration number to the
company and must be entered into the company register. Regulation 17 sets out the
requirements for domestication of foreign companies including the documentation that must
accompany any application under s 13(5).

Regulation 17(13) permits a foreign company to apply to the tribunal to review a conditional
registration of refusal of registration by the CIPC.

The registration of a domesticated company in terms of terms if s 13(5) to (9)

e Does not establish a new juristic person, or prejudice or affect the identity of a
juristic person constituted by that domesticated company or its continuality as a
juristic person.

e Prejudice the rights of any person or affect the property rights, liabilities or
obligations of that juristic person.

e Orrender ineffective illegal proceedings by that jurisdiction by that person.

17.4 EXTERNAL COMPANIES
17.4.1 INTRODUCTION

External companies are governed by s 23 which sets out certain disclosure and filing
requirements for any foreign company that carries on business or non-profit activities in the
Republic. This is so that these companies can be identified and traced for the purpose of legal
proceedings and also enables the CIPC to monitor their activities. There are very few provisions
of the Act that apply to external companies as most have been abolished. In particular most of
the accountability obligations of external companies have been abolished. It is most surprising
that there are no financial reporting obligations, it is not necessary to prepare financial statements
or to have any financial statements audited or independently reviewed.

17.4.2 FOREIGN COMPANY DEFINITION

A foreign company is defined as an entity incorporated outside the Republic irrespective of
whether it is a profit or a nonprofit company or whether it is carrying on business or nonprofit
activities as the case may be within the Republic.

17.4.3 EXTERNAL COMPANY DEFINITION
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An external company is defined as a foreign company which is carrying on business or
nonprofit activities as the case may be in the Republic subject to s 23(2). In fact, the remaining
Act does not apply to foreign companies which are not external companies at all except in two
respects;

e A foreign company may transfer its registration to the Republic and if it does it
becomes a domesticated company; and

e Chapter 4 of the Act which governs public offerings of securities to a foreign
company whose securities are offered to the public within the Republic.

Neither a foreign company nor an external company is a company as defined in Section 1, and
this then means that external companies are only bound by the provisions as affected by the new
Act in terms of external companies.

17.4.4 THE MEANING OF CARRYING ON BUSINESS OR NONPROFIT ACTIVITIES

1. The old definition of external company was defined as a company incorporated
outside South Africa which had an established business. The new definition has
a much broader scope which means more foreign companies will now have to
register as external companies.

S’s 23(2) and 2A set out the meaning of carrying on business or Nonprofit activities. The
carrying on of business or nonprofit activities is if a Foreign company is party to one
or more employment contracts in South Africa and this is the situation no matter what the
employee’s duties may entail.

2. The company has engaged in a course of activities within the last six months that
would give the idea that the company intended to establish a place of business
and continually engage in business or nonprofit activities.

If, however in terms of this s 23(A) the foreign company has engaged in one or more of the
following activities it does not mean that it is carrying on of business or nonprofit activities.

a. Holding a meeting of a shareholders or board in the Republic, or otherwise
conducting any of the company’s affairs in the Republic.

b. Establishing or maintaining any bank or other financial accounts.

c. Establishing or maintaining offices or agencies within the Republic for the transfer
exchange or registration of its own securities.

d. Creating or acquiring any debts within in the Republic or any mortgages or security
interest in any property within the Republic.

e. Securing or collecting any debt or enforcing any mortgage or security interest
within the Republic or acquiring any interest in any property within the Republic.
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l.e. A foreign company must have conducted business or non-profit activities over and above any
of these activities over a period of at least six months in order to satisfy the continually engaged
in business or non-profit activities test.

17.4.5 REGISTRATION AND OTHER FILING AND DISCLOSURE OBLIGATIONS

An external company must register with the CIPC on form CoR 20.1 within 20 business days after
its first day he conducts business or nonprofit activities as the case may be in Republic of South
Africa.

An external company must register as either;

o An external nonprofit company if within the jurisdiction in which it was
incorporated, it meets legislative or definitional requirements that are comparable
to the legislative or definition of a nonprofit company incorporated under the Act
or;

e An external profit company in any other case.

Each external company must at least contain one office in Republic and must register its principle
office, if it has more than one office by providing the required information and filing its registration
in terms of s 23(1). Notice of any change of registered office will also be filed. Regulation 21
contains the filing requirements where there has been a change of registered office of external
companies.

The CIPC must assign a unique registration number to each external company that has registered
and maintain a register of external companies and enter the prescribed information concerning
each external company in the register.

Once this date has been entered in the register a registration certificate to the external company
in the form of CoR 20.2 must be issued.

A registered external company is defined as an external company that has registered its office as
required by s 23 and has been assigned a registration number in terms of Section 23.

If an external company has failed to register in terms of s 23(1) it will receive a compliance notice
from the CIPC requiring it to register within 20 business days, or if it fails to register in such time
to cease carrying on its business activities in the Republic of South Africa.

Every external company must file an annual return CoR 30.3 within 30 business days after the
anniversary date on which it was registered. Failure by an external company to file an annual
return for two or more years in succession may result in that external company being de-registered
by the CIPC.

In terms of s 32(1), contravention of which is an offence provides that an external company must
provide its full registered name or registration number to any person on demand and not mistake
its name or registration number in a manner likely to mislead or deceive a person.
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An external company being a foreign company doing business in South Africa is not obliged to
prepare or lodge financial statements in terms of the Act, however they may be required to prepare
financials for the purposes of SARS. They would also need to lodge the necessary annual return.

17.4.6 TRANSITIONAL ARRANGEMENTS

External companies which are registered as such in terms of the 1973 Act are expressly excluded
from the definition of a company in terms of s 1. They are also not pre-existing companies. The
transitional arrangement provides for the continued existence as a company of all pre-existing
companies. If an external company was registered as such on the 15 May 2011 they continue to
be registered as an external company in terms of the Act.

18 REMOVAL OF DIRECTORS

The removal of a director from a company in South Africa can be conducted through the
procedures outlined in Section 71 of the Companies Act 71 of 2008. Below is a detailed
explanation of the process:

1. Removal by Shareholders:

- A director can be removed by an ordinary resolution adopted at a shareholder's meeting.
Voting rights must be exercised by persons entitled to elect that director.

- The director to be removed must be given notice of the meeting, the resolution, and a
reasonable opportunity to make a presentation, in person or via a representative, to the meeting
before the resolution is put to a vote.

2. Board Resolution:

- A director can be removed by the board if they have become ineligible or disqualified,
incapacitated, or negligent, or if found derelict in duties.

- The board must provide the concerned director with a statement detailing reasons for their
removal and allow them to respond before the vote.

3. Court Order:

- A court may order the removal if a director is declared delinquent or incompetent to perform
their duties.

4. Other Grounds for Removal:

- A director's removal can be initiated if they resign, become incapacitated, or are declared
delinquent.

- An ex officio director ceasing to hold the prerequisite office title or designation is also a valid
reason for removal.
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5. Filing Requirements:

- The company must file a notice with the Commission within 10 business days after a director is
removed.

These procedures ensure that there is a structured and fair process for the removal of directors,
allowing for a balance between corporate governance and individual rights.

18.1 SECTION 71 IN THE ACT IS EQUIVALENT TO SECTION 220 IN THE 1973 ACT

S71(1) is a crucial unalterable provision which entrenches the fundamental common law
principal that the shareholder is king by allowing the shareholders to remove a director at any
time and for any reason they think fit. It provides that despite anything to the contrary in a
company’s MOI or rules, or any agreement between a company and Director or between any
shareholder and director, a director may be removed by an ordinary resolution, adopted at a
shareholders meeting by the persons entitled to exercise voting rights in the election of that
director.

Only the person’s entitled to exercise voting rights in election of a particular director may remove
that director. The way this works is that the director must be given an opportunity to prevent
removal from happening by stating his case at the meeting where the vote is going to take
place. It is not necessary for the resolution to give reasons as to why the shareholders want the
directors removed.

At this point it would be a good idea to understand what s 66(4) says — a company’s MOI may
provide for the director appointment and removal of one or more directors by any person who
is named in the MOI. This means that the person so named may appoint and remove
directors. It appears that this person has a right to appoint 50% of the directors as the other 50%
must be appointed by the shareholders.

The MOI cannot provide that a higher percentage on the voting rights for the removal of a director
i.e. more than 50% of the voting rights is required to remove the director.

The old Act provided that in order to remove a director 28 days special notice was required. This
requirement has been abolished in the 2008 act.

As well as the above in terms of s 71(3) the board has been given the power to remove a Director
even in limited circumstances. It provides that if a company has more than two directors which is
obligatory for public companies and non-profit companies and a shareholder or a director has
alleged that a director has become ineligible or disqualified or has become incapacitated to
the extent that the director is unable to perform the functions of a director and he is unlikely to
regain that capacity within a reasonable time — (these cannot be grounds as contemplated in s
69(8)(a) which are the disqualification grounds), or has neglected or been derelict in a
performance of the functions of a director, they can be removed.

The board (other than the director concerned) must determine the matter by resolution, i.e. the
remaining directors may determine whether or not the allegation is correct by a simple majority
vote and may remove the director.
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Prior to the meeting the director must be given notice of the meeting including a copy of the
proposed resolution setting out the reason for it with sufficient specificity to reasonably permit the
director to prepare and present a response. The director concerned must be afforded a
reasonable opportunity to make a presentation in person or through a representative to the
meeting before the resolution is put to the vote.

Unlike s 71(1) the board may remove a director in the circumstances described in 71(3)
irrespective of whether the Director concerned was originally appointed or elected by
shareholders.

Where the situation has occurred that the person who originally appointed the director as
specified in s 66(4)(a) (i) or who voted in favour of the director may make an application to court
who may either confirm the board’s determination or remove the director from office on the
grounds specified in 71(3).

One cannot remove a director by around robin resolution under S60 as in this way the director
cannot present his case.

S 71(3) does not apply if a company has fewer than three directors. In the circumstances
contemplated in s 71(3) any director or shareholder of such a company may apply to the tribunal
to make a termination as contemplated in s 71(3). There is another innovation in that various
people can apply to court to declare a Director either delinquent or thus prohibited from being a
director or under probation and thus restrict the serving as a director within the condition of that
probation.

S 162 sets out this remedy, it is available to a company, a shareholder, director, company
secretary or prescribed officer of a company as well as a registered trade union that represent
the company’s employees or another representative of a company’s employees. Any of these
persons may apply to court for an order declaring a director of that company or person who within
24 months immediately preceding the application was a director of that company. For more
information on this you need to read s 162.

18.2 INELIGIBILITY AND DISQUALIFICATION OF A DIRECTOR

This is governed by s 69 which applies to all types of director including alternate, ex-officio
directors as well as board committee members or audit committee members in respect of whether
they are directors or not.

S 69 talks about an ineligible person — such a person can never become a director whereas a
disqualified person may become a director after that person’s terms of disqualification ends. An
ineligible or disqualified director cannot be appointed or elected to serve or continue to serve as
a director.

S 66(6) provides that the election of appointment of a person as a director is a nullity if at the time
of election of appointment that person is ineligible or disqualified in terms of S69. For All the
reasons why, a director is ineligible etc. please have a look at S69.

142 |Page



Basic and Advanced Company Law Course 143

18.2 REMOVAL OF DIRECTORS COURT CASES WITH DIVERGENT VIEWS

In the realm of corporate governance, the removal of directors is a fundamental aspect that
reflects the balance of power between shareholders and directors. Two significant cases in
South Africa, emerging from different high courts, underscore the differing judicial interpretations
and applications of the Companies Act 71 of 2008 concerning this matter.

1. Miller v Natmed Defence (Pty) Ltd

In the *Miller* case, the Gauteng Local Division (Johannesburg) of the High Court addressed
the removal of a director under sections 71(1) and 71(2) of the Companies Act. The court
affirmed that shareholders possess an unfettered right to remove directors via an ordinary
resolution, without the need to furnish reasons. This interpretation emphasizes the legislative
intent to preserve shareholder authority within the corporate structure. The court downplayed
procedural technicalities, such as insufficient notice, as not prejudicial enough to invalidate
shareholder decisions unless substantial prejudice to the director could be demonstrated.

2. Pretorius and Another v Timcke and Others

Conversely, the Western Cape Division (Cape Town) in *Pretorius* took a different stance on
the procedural aspects of director removal. Here, the court opined that under section 71(2)(b) of
the Companies Act, directors must be given a "reasonable opportunity to make a presentation”
to shareholders before removal. This, the court reasoned, implicitly requires the provision of
reasons for the removal beforehand. This interpretation arguably offers directors a layer of
protection by ensuring that they are not removed without understanding the rationale behind
such decisions.

Analysis and Implication

The divergent outcomes of these two cases, *Miller* and *Pretorius*, illustrate the complexity
embedded within the legal framework governing director removals in South Africa. While *Miller*
firmly echoes the primacy of shareholder power, *Pretorius* introduces a more director-sensitive
approach, highlighting procedural fairness and transparency.

The variance in court rulings poses practical implications for companies in South Africa.
Corporations must navigate these interpretations carefully, possibly leading to more robust
internal policies that balance shareholder rights with procedural fairness to directors.

Conclusion

These cases represent a critical dialogue within the corporate legal landscape, reflecting on how
shareholder democracy and director protection are to be balanced. Legal practitioners and
corporate entities should stay attuned to further judicial clarifications or legislative amendments
to ensure that practices align with both legal expectations and corporate governance best
practices. As these cases have shown, procedural details and the nuances of interpretation can
significantly influence the outcomes of director removal proceedings.
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18.3 OLD MUTUAL CASE

The legal dispute between Old Mutual, a prominent South African financial services group, and
its former CEO, Peter Moyo, unfolded over several years, highlighting complex issues of
corporate governance, fiduciary duties, and employment law.

Background

Peter Moyo was appointed CEO of Old Mutual in 2017. Prior to this, he co-founded NMT
Capital, a private investment company in which Old Mutual held a 20% stake. Moyo maintained
a directorship and shareholding in NMT Capital during his tenure at Old Mutual. In March 2018,
NMT Capital declared a R10 million ordinary dividend, at a time when it was in arrears on
preference share dividends owed to Old Mutual. Moyo received R1.6 million from this dividend.
This action was perceived by Old Mutual's board as a conflict of interest and a breach of Moyo's
fiduciary duties, as it contravened agreements stipulating that ordinary dividends should not be
paid before settling arrear preference dividends.

Termination and Legal Proceedings

In June 2019, Old Mutual suspended Moyo, citing a breakdown in trust and confidence.
Subsequently, his employment was terminated on six months' notice, as per his contract. Moyo
challenged this dismissal in court, seeking reinstatement. In July 2019, the High Court granted
an interim order for his reinstatement, pending the outcome of the case. However, Old Mutual
filed for leave to appeal, which, according to South African law, suspended the reinstatement
order. Consequently, Moyo was prevented from resuming his duties, leading to allegations of
contempt of court against Old Mutual.

In August 2019, Old Mutual issued a second termination notice to Moyo, reinforcing their
position that the employment relationship had irretrievably broken down. Moyo responded by
filing a lawsuit to have Old Mutual's board members, including Chairman Trevor Manuel,
declared delinquent under the Companies Act. This legal provision allows for directors to be
declared delinquent if they are found guilty of gross misconduct or breach of trust, resulting in
their disqualification from serving on boards.

Court Findings

In January 2022, the High Court reviewed the delinquency application. The court found that Old
Mutual had acted within its contractual rights in terminating Moyo's employment and that the
board's decision was based on a legitimate loss of trust and confidence in Moyo's leadership.
The court also noted that Moyo had been given opportunities to address the board's concerns
but failed to provide satisfactory explanations. Consequently, the court dismissed the application
to have the directors declared delinquent.

Conclusion

The protracted legal battle between Old Mutual and Peter Moyo underscores the critical
importance of clear governance structures and the management of conflicts of interest within
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corporations. It also highlights the complexities involved when personal business interests
intersect with fiduciary responsibilities in executive roles.

18.4 DUDU MYENI

The delinquency case involving Dudu Myeni, the former chairperson of South African Airways
(SAA), is one of South Africa's most prominent examples of director delinquency under the
Companies Act.

Background

Dudu Myeni served as Chairperson of South African Airways from December 2012 until October
2017. During her tenure, SAA faced significant financial instability and allegations of poor
governance and mismanagement.

Delinquency Proceedings

In 2017, civil society organizations OUTA (Organisation Undoing Tax Abuse) and the South
African Airways Pilots' Association (SAAPA) brought a case under Section 162 of the
Companies Act to declare Myeni a delinquent director.

The Companies Act allows courts to declare a person a "delinquent director” if they:
* Grossly abused their position.
* Took personal advantage of company opportunities.
* Acted with gross negligence, willful misconduct, or breach of trust.
Key Allegations
The applicants, primarily led by OUTA and the SAA Pilots' Association, argued that Myeni:
* Interfered in management decisions.

+ Caused severe financial harm by cancelling and altering significant deals, including a
transaction with Emirates Airlines and a fleet procurement agreement with Airbus.

* Breached fiduciary duties and corporate governance standards repeatedly.
* Acted recklessly and caused substantial harm to SAA’s financial stability.
Court Findings (2020)
On 27 May 2020, the Pretoria High Court found Myeni guilty of:
* Gross abuse of power and breach of fiduciary duties.
* Recklessly obstructing and interfering with crucial transactions.

* Engaging in conduct that endangered the airline's survival.
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The court declared Myeni a delinquent director, barring her from holding any directorship for life.
The judge emphasized that Myeni had repeatedly disregarded governance principles, leading to
substantial harm to SAA.

Impact of the Judgment

This judgment was the first high-profile case in South Africa where a former director of a major
state-owned enterprise was declared delinquent under the Companies Act. It serves as a
landmark ruling emphasizing accountability, corporate governance, and directors' fiduciary
duties.

Consequences

* Myeni is banned from serving on any company board for life.

* The judgment sent a strong message to the market and state entities regarding
corporate governance standards and director accountability.

Significance

The Myeni delinquency ruling is frequently cited as an essential precedent to demonstrate the
consequences directors face for misconduct and reinforces the legal framework protecting
companies and public resources from mismanagement or corruption.

19 DISTRIBUTIONS
19.1 INTRODUCTION

As we have already mentioned the new Act does away with the share capital maintenance rule
and focuses on the solvency and liquidity test. Over the years and certainly during the course
of the old companies Act, distributions were related to the legal system in place. Creditors and
minority shareholders required protection in the event that a distribution was made which was
prejudicial to their interests. It was because of this that distributions had to be carefully regulated.

Under the old Act dividends could not be paid out of capital, a company could not acquire its own
shares, a company could not generally provide capital for financial assistance for the acquisition
of its own shares or shares in its holding company.

In 1999 this changed. With all the above items being allowed subject to the rules that were put
in place. The liquidity and solvency test and a special resolution was required before a
company could make a distribution.

It was really the total share capital of the company that shareholders put up for risk, and once this
capital was lost and liabilities exceeded the assets then the company was insolvent. The only
thing that a shareholder could lose was their share capital. There were no rights for creditors to
obtain their losses from shareholders. If the strong regulations of corporate governance were not
in place then creditors would sustain even bigger losses.

The share capital maintenance rule required a company to consistently maintain the level
of funding contributed by its shareholders.
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The problem with the share capital maintenance rule is that it certainly did not work in the case of
many smaller companies because the funds of small companies were supplied by way of
shareholder loan accounts. Shares were created with a nominal value of say R100 or R1,000 on
the share capital account. The balance of the funding was provided by shareholders loans. When
the shareholders who were directors saw that things were not going according to plan, they would
pull out their loan funding to the detriment of creditors who had no say or control over the
company. The shareholders loan was ranked the same as other creditor’s funds. This situation
was often subject to this abuse. In fact, when banks lend companies money, they may very well
insist on a subordination of the shareholders loans, which will allow the banks to get out their
money before the shareholders can withdraw loans.

| cannot see that this is going to change with the new Companies Act as by doing away with the
share capital maintenance regime and having the solvency and liquidity test the refund of a
shareholder’s loan is still not in fact a distribution, but a repayment of a loan. This is a major
loophole! Of course, there could be other remedies that creditors might have in terms of the
insolvency laws. So, the new Companies Act in doing away with share capital maintenance and
introducing the solvency and liquidity test will help in certain instances prevent these situations
preventing minority shareholders and creditors being prejudiced in certain circumstances, but
certainly not in all cases.

Owing to the fact that the share capital maintenance regime has been dropped it is not necessary
anymore to keep the CIPC informed of the movement of share capital the way we use to do in
the past (remember the dreaded CM15 form) as they are no longer interested in keeping these
records. This means that share issues and buybacks now do not have to be reported to the CIPC.
This also means that it is exceedingly important for companies to make sure that the share
capital records are perfect from an audit and inspection point of view and it is for this reason
that we have to keep good records of share capital. As company secretarial practitioners you do
not want the secretarial records to become the center of a dispute in a legal action.

The notion of share capital from a company law perspective basically ceases to exist but of course
will continue to exist from an accounting and secretarial practice point of view. The standards for
share capital are based on common practice as the company’s act says very little about the
housekeeping and maintenance of shares.

The new Companies Act follows a similar approach to the 1999 company law changes. Section
48 deals specifically with the acquisition by a company of its shares and Section 46 deals with
other distributions. The definition of distribution in Section 1 of the Act includes a transfer of the
consideration for the acquisition by the company of its shares or shares in any company in its

group.
The Act provides that all shares of a class must be treated equally, unless the MOI provides
otherwise. It also provides that the MOI may entitle the shareholders to distributions calculated

in specific ways and may provide for preferences as to distributions or liquidation rights in respect
of different classes of shares.

One also needs to look at the liability of directors in in terms of s 77 which would make a director
responsible for any loss incurred. Please see Section 77 (3) (e) (vi). In terms of Section
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77(3)(e)(vi) of the Companies Act, a director is liable if they were present at a meeting when the
board approved a distribution contrary to the requirements of the Companies Act, specifically
section 46, and failed to vote against it despite knowing the distribution was in violation of the Act.

The liability of a director in such a scenario arises if after making the distribution, the company
does not meet the solvency and liquidity test, and it was unreasonable at the time of the
decision to conclude that the company would satisfy the solvency and liquidity test post-
distribution

19.2 DEFINITION OF A DISTRIBUTION

In terms of the definition of distribution the following items would be included as part of a
distribution;

Money or property
The occurrence of an obligation
The forgiveness or waiver of any obligation.

Where there is a distribution which is part and parcel of a liquidation dividend this would not be
included in the definition of a distribution.

The inclusions in a distribution would be;
A payment of dividends
Payment in lieu of capitalising of shares
Buy back of shares
Buy back of another company’s shares in the group.

Inter group share transfer. l.e. this is a share transaction between companies
that belong to the same group.

It is interesting to note that there is no definition of dividend in the companies Act and we need
to look at the meaning in terms of accounting principles.

If the MOI allows the board the company may pay out shareholders a cash payment as an
alternative to a capitalization issue of shares. In this case the payment will qualify as a
distribution.

Companies in terms of the Act may issue redeemable shares and the redemption thereof requires
compliance with the distribution and acquisition provisions of Sections 46 and 48. The
redemption of preference shares falls outside the buyback provisions of the act, however the
provisions in regard to solvency and liquidity must be applied.

19.3 AUTHORISATION OF A DISTRIBUTION
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A distribution must be authorised by a company’s directors. The actual distribution must be in
terms of an existing obligation of the company or of a court order — See Section 46.

46. Distributions must be authorised by board.—
(1) A company must not make any proposed
distribution unless—
(a) the distribution—
(i) is pursuant to an existing legal obligation of the company, or a court order; or
(i) the board of the company, by resolution, has authorised the distribution;

(b) it reasonably appears that the company will satisfy the solvency and liquidity
test immediately after completing the proposed distribution; and

(c) the board of the company, by resolution, has acknowledged that it has applied the
solvency and liquidity test, as set out in section 4, and reasonably concluded that the
company will satisfy the solvency and liquidity test immediately after completing the
proposed distribution.

(2) When the board of a company has adopted a resolution contemplated in subsection (1) (c),
the relevant distribution must be fully carried out, subject only to subsection (3).

(3) If the distribution contemplated in a particular board resolution, court order or existing legal
obligation has not been completed within 120 business days after the board made the
acknowledgment required by subsection (1)(c), or after a fresh acknowledgment being made in
terms of this subsection, as the case may be—

(a) the board must reconsider the solvency and liquidity test with respect to the
remaining distribution to be made pursuant to the original resolution, order or obligation;
and

(b) despite any law, order or agreement to the contrary, the company must not proceed
with or continue with any such distribution unless the board adopts a further resolution
as contemplated in subsection (1)(c).

It appears that no shareholders’ approval is required for distribution and according to Cassim in
Contemporary Company Law it appears that the MOI cannot validly impose any prohibitions,
conditions or requirements relating to the distribution. This means that any provisions in the MOI
that prohibits certain distributions or acquisitions altogether or permit them only if certain
conditions are met are not valid. According to Cassim this is borne out of reading section
(15)(2)(a)(ii) of the Act and the definition of alterable provision in s 1 of the Act. If one examines
s 46 it appears not to be an alterable provision, there is nothing in s 46 that may negate, restrict,
limit, qualify, extend or otherwise alter in substance or in effect anything in a company’s MOI. It
is unlikely that the legislature had this intention so it should be amended. There however is an
opposing view.
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The definition of distribution includes a distribution to “one or more” of the shareholders and s 47
governs the requirements of the value of the distribution and does not require the distribution to
be at a uniform rate of all shares of the same class. However, it appears that class rights must
be respected at all times and the directors do not have the power to discriminate amongst
shareholders of the same class when it comes to the distribution of dividends.

20 SOLVENCY AND LIQUIDITY
20.1 INTRODUCTION

Whenever a company does a distribution it is actually critical for the company to comply with the
solvency and liquidity laws as this is a high-risk area for the directors and the company. If the
correct procedures are not carried out there are going to be numerous claims and the directors
can in fact be sued. This could very well be an issue for the accounting firm that does the company
secretarial work if the directors do not comply with the legislation. The company may not even
know about the legislation and make a distribution without the proper procedures, which could
make them personally liable if something goes wrong.

In the previous section we discussed distributions. Where a distribution is carried out the directors
must perform a solvency and liquidity test and where the director’s lack the knowledge of what
is required the accounting firm must be in a position to guide them or undertake the work on their
behalf.

20.2 THE SOLVENCY AND LIQUIDITY TEST

4. Solvency and liquidity test.—

(1) For any purpose of this Act, a company satisfies the solvency and liquidity test at a
particular time if, considering all reasonably foreseeable financial circumstances of company at
that time—

(a) the assets of the company, as fairly valued, equal or exceed the
liabilities of the company, as fairly valued; and

[Para. (a) substituted by s. 2 (@) of Act No. 3 of 2011.]

(b) it appears that the company will be able to pay its debts as they
become due in the ordinary course of business for a period of—

(i) 12 months after the date on which the test is considered; or

(ii) in the case of a distribution contemplated in paragraph (a) of the
definition of “distribution” in section 1, 12 months following that
distribution.
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(2) For the purposes contemplated in subsection (1)—

(@) any financial information to be considered concerning the company must be based on—

(i) accounting records that satisfy the requirements of section 28; and

(ii) financial statements that satisfy the requirements of section 29;

(b) subject to paragraph (c), the board or any other person applying the solvency and liquidity
test to a company—

(i) must consider a fair valuation of the company’s assets and liabilities, including any
reasonably foreseeable contingent assets and liabilities, irrespective of whether or not
arising as a result of the proposed distribution, or otherwise; and

(ii) may consider any other valuation of the company’s assets and liabilities that is
reasonable in the circumstances; and

(c) unless the Memorandum of Incorporation of the company provides otherwise, when applying
the test in respect of a distribution contemplated in paragraph (a) of the definition of
“distribution” in section 1, a person is not to include as a liability any amount that would be
required, if the company were to be liquidated at the time of the distribution, to satisfy the
preferential rights upon liquidation of shareholders whose preferential rights upon liquidation
are superior to the preferential rights upon liquidation of those receiving the distribution.

[Para. (c) substituted by s. 2 (b) of Act No. 3 of 2011.]

The solvency test is at a point in time, in fact after the distribution is made, and the liquidity test
must be completed for a period of 12 months following the distribution which is a prediction of
the company’s cash flows over the ensuing 12-month period. The 12-month period in Section
4(1)(b) is also new. It gives Directors more certainty when applying the solvency and the
liquidity test. It is also designed to protect creditors and make sure that the company survives
after the distribution. The Directors must make a prediction of the company’s cash flow for the
period of twelve months into the future. This predication can be based on trading conditions in
previous years. As we know this is quite a complicated exercise and should be conducted
properly with all the necessary accountant’s skill. Accfin has a software program called Cash
Flow Forecaster which will help with this exercise.

Section 4 (1) requires an arithmetical calculation. Section 4 (2) contains some vital rules as to
the method of making this calculation. All financial information concerning the company must be
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considered and must be based on the Accounting Records and Financial Statements. In
making this determination the Board must consider a fair valuation of the company’s assets and
liabilities including any reasonable foreseeable contingent assets and liabilities irrespective of
whether or not arising as a result of the proposed distribution or otherwise and may consider any
other valuation of the company’s assets and liabilities that is reasonable in the
circumstances. This gives the Board some degree of flexibility into determining the value of
assets or liabilities.

This in fact creates a severe difficulty in that none of the financial records are forward looking
but are based on the historical records of the company. In order to do this properly it’s just not
good enough to look at the historical books. The directors must look at the future budgets and
cash flows and funding plans that reflect the future forecasts of the business. The directors must
view very carefully their capital expenditure budgets required. If this is not done then how can the
liquidity test be carried out properly?

At this stage there are no standards to govern how these tests should be done, therefor the board
would need to apply a high degree of skill in carrying out these tests and in the situation of private
companies the directors will be leaning on their accounting firm’s skill if they even realise what
the risks are. Surely this is an opportunity for the accounting firm but could also be a huge risk.

In order to safeguard the creditors of the company before the company can make any distribution
as defined, the board of directors must apply the solvency and the liquidity test and
acknowledge by way of Directors Resolution that it has reasonably concluded that the
company will satisfy the solvency and liquidity test immediately after the distribution is
made. These two aspects of the solvency and liquidity tests and the acknowledgment must be
met whether a distribution is pursuant to a board resolution or an existing obligation or a court
order.

The solvency and liquidity test are very important and there are seven instances where the
directors have to ensure that the solvency and liquidity tests are carried out: -

e  S44 —financial assistance and

e  S45 —loan to directors, prescribed officers or related and inter-related companies.
e  S47 - capitalisation shares with a cash alternative

e S48 — buyback of shares

e S113 — amalgamation and mergers

o foreign transfers to register a company in South Africa

o  distributions mostly dividends

In terms of the solvency test the assets must be fairly valued and the assets must be valued at
a specific point in time just after the distribution has taken place. This means that the assets
can be revalued over and above what the balance sheet says. Properties held can be looked at,
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at their current market value and intangible assets undervalued on the balance sheet can be
brought in at their fair value.

Failure by Director to comply with these tests could render the director personally liable under s
77 (2) for any loss sustained by the company and could render that director liable to be placed
under probation.

The board must acknowledge that it has applied the solvency and liquidity test and must have
reasonably concluded that the company will satisfy it. They acknowledge this by passing a
director’s resolution to this effect.

The liquidity test is met “if it reasonably appears that the company will satisfy the solvency
and liquidity test, and the board has acknowledged that it had applied the solvency and
liquidity test”

20.3 120 DAY RULE

There is a time limit for the solvency and distribution test to take place.
S 46

(3) If the distribution contemplated in a particular board resolution, court order or existing legal
obligation has not been completed within 120 business days after the board made the
acknowledgment required by subsection (1) (c), or after a fresh acknowledgment being made in terms
of this subsection, as the case may be—

(@) the board must reconsider the solvency and liquidity test with respect to the remaining
distribution to be made pursuant to the original resolution, order or obligation; and

(b) despite any law, order or agreement to the contrary, the company must not proceed with or
continue with any such distribution unless the board adopts a further resolution as contemplated in
subsection (1) (¢).

In the event that the full distribution does not take place within 120 days the board of directors
have to carry out a solvency and liquidity test again as well as acknowledge that they can proceed
and complete a distribution. In other words, if 120 days has expired and the distribution has not
been completed in full then the test has to be completed again before the distribution can be
continued.

Once the acknowledgment has taken place periodic testing must take place if the company
intends proceeding with the distribution.

20.4 THE INCURRENCE OF A DEBT

If the distribution takes the form of a debt or other obligation the requirements of this section apply
when the board takes the decision to take on the debt. The time when the solvency and the
liquidity test is satisfied is generally immediately after completing the proposed
distribution. However, there is an exception and this is in regard to the incurrence of a debt in
which case the timing must be when the board resolves to incur the debt. The company must
satisfy the test when the board resolution is done unless the board resolution provides otherwise.

S 46 (4) says;-
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(4) If a distribution takes the form of the incurrence of a debt or other obligation by the company, as
contemplated in paragraph (b) of the definition of “distribution” set out in section 1, the requirements
of this section—

(a) apply at the time that the board resolves that the company may incur that debt or obligation; and

(b) do not apply to any subsequent action of the company in satisfaction of that debt or obligation,
except to the extent that the resolution, or the terms and conditions of the debt or obligation, provide
otherwise.

21 BUYBACK OF SHARES
21.1 INTRODUCTION

Under the old Companies Act the buy-back procedure was quite a common procedure for
companies to repay capital to their shareholders. Where the directors have made the decision
that the company has excess cash and can pay it back to shareholders the obvious thing to do is
to pay the capital back to shareholders by buying back shares instead of paying a dividend which
is taxable. The buy back in South Africa was not always available under the old act and came
about because of changes to the law.

The purpose of this section is to deal with the law and not to go through all the commercial reasons
as to why a buyback procedure should be followed. There are in fact numerous commercial
reasons as to why buybacks are carried out. Clearly there must be sound commercial reasons for
a buy back! For a detailed discussion of the reasons and motivation please refer to Contemporary
Company Law by Cassim on page 294. It is important that where a professional company
secretary carries out this procedure on behalf of clients that there are sound reasons for doing
SO.

It is also very important to obtain the correct tax advice as it is so easy for some of the buyback
to be viewed as a dividend by SARS.

21.2 DECISION CHART ON BUYBACK OF SHARES
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21.3 SECTION 48

S 48 of the companies act deals with the buyback of shares.

1.

S48 (1) states that this section does not apply to the situation where a shareholder makes

a demand, tendering of shares and payment by a company to a shareholder in terms of
appraisal rights as set out in s164. Buybacks also do not apply where there is
redemption by the company of any redeemable securities in accordance with the
terms and conditions of those securities.

The board of directors may determine that a company may acquire a number of its own

shares. The board of a subsidiary company may determine that it will acquire shares of
its holding company, but this cannot be more than 10% in aggregate of the number of
issued shares of any class of shares of a company and no voting rights may be attached
to those shares once they are acquired.

Shares may not be re-purchased by a company or the subsidiary of a holding company
where after the transaction no shares in issue are left.

Any shares acquired by a company are subject to the requirements of Section 46 which
deals with the insolvency and liquidity of the company.
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Old Provision: Previously, there was a particular attention to transactions exceeding a 5%
threshold, which necessitated specific resolutions or additional scrutiny.

New Provision: The updated language in Section 48(8) broadens the requirements for
shareholder engagement, requiring special resolutions without specifying a 5% threshold
explicitly. The focus is more on ensuring shareholder approval and meeting the solvency and
liquidity tests before significant transactions like share buybacks

These changes reflect a shift toward more comprehensive shareholder involvement and
emphasis on financial checks irrespective of the specific percentage of shares involved.

21.4 REPLACED BY 48(8) This is the old S48(8)

(8)A decision by the board of a company contemplated in subsection (2)(a) -

(a)must be approved by a special resolution of the shareholders of the company if any shares are to be

acquired by the company from a director or prescribed officer of the company, or a person related to a director or
prescribed officer of the company; and

(b)is subject to the requirements of sections 114 and 115 if, considered alone, or together with other transactions in
an integrated series of transactions, it involves the acquisition by the company of more than 5% of the issued shares
of any particular class of the company’s shares.

[Subs. (8) inserted by s. 32 of Act 3/2011]

21.5 NEW SECTION 48(8) This is the new S48(8)

(8) A decision by the board of a company, contemplated in subsection (2)(a), must be approved by a special
resolution of the shareholders of the company—

(a) if any shares are to be acquired by the company from—

(iya director of the company;

(ii)a prescribed officer of the company; or

(iYa person related to a director of the company or a prescribed officer; or

(b) if it entails the acquisition of shares in the company, other than shares acquired as a result of—

(i)a pro rata offer made by the company to all shareholders of the company or a particular class of shareholders of
the company, notwithstanding that the pro rata offer made to all shareholders may also include shareholders who are
one or more of the persons referred to in paragraph (a); or

(ii)transactions effected on a recognised stock exchange on which the shares of the company are traded, being a
licenced exchange as contemplated in the Financial Markets Act, 2012 (Act No. 19 of 2012).

[Proposed amendment: Subs. (8) to be substituted by s. 11 of Act 16/2024 w.e.f. a date to be determined]

21.6 THIS DEALS WITH THE OLD SECTION 48(8) THE WHOLE SITUATION OF S48(8)
A BUYBACK NOW DOES NOT FALL WITH THE AMBIT OF S114 AND S115
AUTOMATICALLY
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The old s48(8) transaction then has the potential for making a private company regulated if
certain conditions are met. Please refer to s118 (1) (c). If a buyback of more than 5% is in
process and within the last 2 years an outsider (see definition of related and inter-related
persons) has acquired at least 10% of the shares in the company, the company will then fall
within the definition of a regulated company and a compliance certificate or exemption must be
issued by the Take-over Regulation panel.

We will deal with some of the requirements of s114 below; the important thing to note is the
decision that has to be made in regard to the buyback is totally in the hands of the directors
unless the buy-back is more than 5% and provided that the buy-back is not from a Director or a
Prescribed Officer. Where the buyback is more than 5% it falls within the ambit of s114.

Once s114 kicks in the buyback transaction becomes a Fundamental Transaction in that it is
now a scheme of arrangement. If the company is a private company and falls within the
definition of being a Regulated Company then the Fundamental Transaction becomes an
Affected Transaction.

6. S48 is an unalterable provision and cannot be removed by a clause in the MOI, however
the terms in the MOI can be strengthened to specify that for every buyback that takes
place a special resolution is required. See s 15(2)(a)(iii) which says that the MOI may
include —

“any provision imposing on the company a higher standard, a greater restriction, longer
period of time or any similarly more onerous requirement, than would otherwise apply to
the company in terms of an unalterable provision of this Act;”

21.7 S48(8) READ TOGETHER WITH S114

What makes a buyback a fundamental transaction under s114 as section 48(8) has dropped the
5% rule.

A buyback (repurchase) of shares can still qualify as a fundamental transaction under Section
114 of the Companies Act, 71 of 2008, even though Section 48(8) no longer explicitly applies
the 5% rule. Here's an explanation:

1. Section 114 - Fundamental Transactions

Section 114 governs specific transactions deemed "fundamental" because they significantly
impact the structure or control of the company. A share buyback becomes a fundamental
transaction under Section 114(1)(e) if it results in a scheme of arrangement.

A scheme of arrangement is defined as:

* An arrangement between the company and its shareholders (or a class of shareholders)
that results in significant structural changes, such as altering shareholding or shareholder
rights.
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In the case of a share buyback, if the transaction is:

+ Part of a negotiated arrangement with shareholders (e.g., targeting specific
shareholders for the buyback, which could alter control, voting rights, or ownership
structure),

* It may trigger the requirements of Section 114.
2. Section 48 - Share Buybacks

Previously, Section 48(8) created a threshold of 5% of issued shares. If the buyback involved
more than 5% of the issued shares, it would automatically trigger the need for compliance with
Section 114. With the removal of the 5% rule, Section 48 no longer explicitly ties buybacks to
fundamental transaction rules, leaving the determination of whether a buyback is a fundamental
transaction to the specifics of each case.

3. When Does a Buyback Trigger Section 114?
Without the 5% rule, a buyback could trigger Section 114 if:
+It is effectively a scheme of arrangement, as explained above.

* The transaction significantly affects the company's capital structure or shareholder
rights. This might happen in situations like:

* A buyback from a specific group of shareholders that consolidates control in the
hands of remaining shareholders.

* A buyback that results in changes to voting rights, dividend entitlements, or other
shareholder privileges.

4. Steps to Ensure Compliance

If a buyback triggers Section 114 as a fundamental transaction, the company must:

1. Obtain a report by an independent expert on the terms and fairness of the
transaction (Section 114(3)).

2. Gain approval through a special resolution passed by shareholders (Section 115).

3. Allow dissenting shareholders to exercise their appraisal rights under Section 164,
enabling them to demand payment for their shares at fair value.

Conclusion

Even though the 5% rule in Section 48(8) has been dropped, a share buyback can still qualify
as a fundamental transaction under Section 114 if it meets the definition of a scheme of
arrangement or has a significant structural impact on the company. Each transaction must be
assessed on its own facts to determine whether it triggers the fundamental transaction
provisions.
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The recent amendments to the Companies Act, 71 of 2008, have notably impacted the
treatment of share buybacks and their classification as fundamental transactions under Section
114. Previously, Section 48(8)(b) stipulated that if a company repurchased more than 5% of its
issued shares, the transaction was subject to the requirements of Sections 114 and 115,
effectively categorizing it as a fundamental transaction. This provision has been removed,
leading to significant changes in the regulatory landscape.

Key Changes:
1. Removal of the 5% Threshold:

* The deletion of Section 48(8)(b) means that share buybacks exceeding 5% of the
issued shares are no longer automatically subjected to the stringent requirements
of Sections 114 and 115. This change aims to simplify the process for companies
undertaking substantial share repurchases.

2. Implications for Share Buybacks:

» Without the automatic classification under the previous 5% rule, companies must
now assess each share buyback on a case-by-case basis to determine if it
constitutes a fundamental transaction. Factors to consider include the nature of the
buyback, its impact on the company's shareholding structure, and whether it
involves arrangements that could be deemed a scheme of arrangement under
Section 114.

3. Procedural Requirements:

* For buybacks that do fall under Section 114, companies are required to:

* Appoint an independent expert to compile a report on the proposed
transaction.

* Obtain approval through a special resolution passed by shareholders.
* Provide dissenting shareholders with appraisal rights under Section 164.
Conclusion:

The removal of the 5% rule under Section 48(8)(b) necessitates a more nuanced analysis of
share buybacks to determine their classification under Section 114. Companies must carefully
evaluate the specifics of each transaction to ensure compliance with the Act's provisions and to
ascertain whether the procedural requirements associated with fundamental transactions are
applicable.

1. Nature of the Buyback - Scheme of Arrangement

+ Section 114(1)(e): A buyback may be classified as a scheme of arrangement if:

* It involves a negotiated agreement with one or more shareholders.
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* The transaction fundamentally alters the rights or obligations of shareholders (e.g.,
differing classes of shares, voting rights, or ownership percentages).

2. Impact on Ownership Structure

* A buyback that significantly changes the control or voting power within the company
can be classified as a fundamental transaction. Examples include:

* Buyback from a majority shareholder: This could lead to a shift in control or
concentrated power among remaining shareholders.

* Substantial reduction in public float: For listed companies, this may affect the
shareholding base and market dynamics.

3. Procedural Complexity

* If the buyback requires shareholder approval via a special resolution under Section
115, it is more likely to be categorized as a fundamental transaction.

4. Involvement of a Regulated Scheme
« If the buyback triggers provisions of Section 118 (Takeover Regulations), such as:

* The buyback involving related or interdependent transactions that fall under
regulatory scrutiny.

* The company being subject to the Takeover Regulations Panel’s oversight due to
the magnitude or nature of the buyback.

5. Financial and Legal Thresholds

* A buyback that affects the company’s capital structure, solvency, or liquidity may
attract scrutiny under Section 114. This includes:

* Transactions funded by significant debt or which materially impact the company's
financial health.

* A reduction in share capital that disrupts shareholder equity or distributions.
6. Shareholder Rights and Appraisal

«If the buyback grants dissenting shareholders appraisal rights under Section 164, this
suggests that the transaction impacts shareholder interests sufficiently to qualify as a
fundamental transaction.

7. Targeted Shareholders

* Selective Buybacks (rather than proportional or open-market repurchases) may require
compliance with Section 114 if:

» Certain shareholders receive preferential treatment.
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* Specific shareholder rights (e.g., preferential shares) are extinguished or altered.
8. Multiple Case Law and Context-Specific Triggers

* The courts and legal interpretations may also classify a buyback as fundamental based

on:
* The cumulative effect of transactions that collectively meet the Section 114
threshold.
* The company's articles of incorporation or shareholder agreements that
impose additional requirements.

Conclusion

Even with the removal of the 5% rule in Section 48(8), a buyback can trigger Section 114 if it
involves:

1. A scheme of arrangement,

2. Significant structural changes (ownership or control),

3. A need for shareholder approval under Section 115,

4. Procedural obligations like fairness opinions or Takeover Panel involvement.

Each buyback must be evaluated on its facts, considering its impact on the company and its
shareholders.

21.8 IMPACT OF SECTION 48(8) AMENDMENTS

Introduction

The practice of share buybacks in South African corporate law, governed by Section 48 of the
Companies Act, plays a crucial role in company financial strategies. Recent amendments to
Section 48(8) have notably altered the requirements for these transactions, providing
companies more leeway while still ensuring regulatory compliance.

Pre-Amendment Scenario

Before the amendment of Section 48(8), share buybacks involving more than 5% of a
company's issued shares were automatically subject to stringent requirements under Section
114, classifying them as fundamental transactions. This required companies to

1. Obtain a special resolution approved by shareholders.
2. Prepare an independent expert report, providing an opinion on the fairness of the transaction.
3. Offer dissenting shareholders appraisal rights under Section 164.

The automatic categorization as a fundamental transaction added considerable complexity and
cost to executing buybacks, often discouraging companies due to the procedural burdens
involved.
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Key Changes with the New Section 48(8)
The revised Section 48(8) has simplified the landscape for share buybacks. Here's how
1.Removal of the 5% Threshold

The amendment removes the requirement that buybacks exceeding 5% of share capital must
automatically be classified as fundamental transactions. This change empowers directors to
assess each buyback on its details and merits.

2.Adjustments to Special Resolution Requirements

A special resolution is still required when buybacks involve shares of a director, a prescribed
officer, or a related person, irrespective of the transaction size, however buybacks executed
through a pro rata offer to all shareholders or transactions on a recognized exchange are
generally exempt from these special resolution requirements.

3.Flexibility in Procedural Obligations

Without the automatic linkage to Section 114, companies no longer need to appoint an
independent expert or complete the full formalities unless the buyback is part of a scheme of
arrangement or another transaction explicitly invoking Section 114.

When Section 114 Comes Into Play

Even with Section 48(8)'s amendments, certain buybacks might still trigger Section 114
requirements if deemed a fundamental transaction. This occurs when;-

- The buyback is part of a scheme of arrangement significantly altering shareholder rights.

- Shareholder approval is required under Section 115 due to substantial changes in company
control or ownership structure.

- The transaction involves procedural complexities or related party transactions that warrant
broader shareholder and regulatory scrutiny.

Once Section 114 is invoked, adherence to Sections 115 (shareholder approval) and 164
(appraisal rights) becomes mandatory, transforming the buyback into a fundamental transaction.

The Role of the Takeover Regulation Panel (TRP) and Regulated Private Companies

A key consideration under the s114 is the status of a private company as "regulated”, if a
private company meets specific criteria, of a regulated company under the Companies Act. In
such cases, the buyback falls under the oversight of the Takeover Regulation Panel (TRP). It is
essential for the company to obtain a compliance certificate or exemption from the TRP,
ensuring that all aspects of the buyback align with market regulations and uphold shareholder
interests.
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Conclusion

The amendments to Section 48(8) alleviate some of the previous procedural burdens, making
share buybacks more viable for companies without the former automatic classifications as
fundamental transactions. However, directors must cautiously evaluate each transaction against
criteria outlined in Sections 114 and 118 to ensure compliance. These changes highlight a
nuanced balance between greater flexibility for routine buybacks and diligent regulatory
adherence, fostering a more dynamic corporate environment for capital management tactics.
Additionally, the potential for private companies to be deemed regulated underscores the
importance of thorough legal oversight and interaction with the TRP where necessary.

21.9 SOLVENCY AND LIQUIDITY -SECTION 46

A buyback falls within the definition of a distribution. It is not the purpose of this paper to deal with
all the intricacies of a distribution but as a rule the distribution by a company must be authorised
by the company’s board of directors where the distribution is pursuant to an existing obligation of
a company or to a Court Order.

S46 says a company must not make any proposed distribution unless the company satisfies the
solvency and liquidity test immediately after completing the proposed distribution. If there is an
agreement to buy back shares this is enforceable against the company. However, it is not
enforceable if the company falls foul of the solvency and liquidity test. If the company alleges
that it can’t fulfill its obligations in terms of the agreement the company must apply to court
to prove that it would be in breach of the solvency and liquidity test and if the court is satisfied that
the company is in breach of this requirement then the court must make an order;

e Thatis just an equitable having regard to the financial circumstances of the company

o Ensures that the shareholders are paid at the earliest convenience making sure that the
company satisfies its other financial obligations.

Where the company re-acquires shares, which are contrary to s48 and s46 the company must
apply to court for an order reversing the transaction. The transaction re- acquiring the shares from
a shareholder must be reversed. The shares have to be re-issued and the shareholder has to pay
the money back to the company.

If the distribution has not been completed within 120 business days after the board has made
acknowledgment in terms of the solvency and liquidity the board has to reconsider the solvency
and liquidity test with respect to the remaining distribution by once again passing the resolution
and doing the solvency and liquidity test.

In the event that something goes wrong directors are liable as provided for in s77(3)(e)(vi)
21.10 WHERE THE BUY BACK IS MORE THAN 5% OF THE SHARE CAPITAL

Let us have a look at the requirements of s114 which deals with proposals for a scheme of
arrangement and specifically includes as part of s114 (1) (e) a re-acquisition by the company of
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its own securities. If we look at ss4 this refers to the conditions as contained in s48 and applies
to the situation where the buyback is less than 5% of the share capital.

When the acquisition of a company’s own shares is more than 5% it then has to be approved in
terms of s115 and s115 sets out the method required and in particular that a special resolution
must be adopted. S115(1)(b)(iii) includes the implementation of a scheme of arrangement which
as we have read in s114 would include the buy-back or re-acquisition of a company’s shares.

Where there is a proposed scheme of arrangement and the company is a regulated company
the scheme can only proceed if in terms s119 (4) (b) a compliance certificate has been issued or
an exemption has been granted by the Take-over Regulation panel. In the situation where a
private company does not fall within the definition of a regulated company then the compliance
certificate or exemption need not be applied for. However, on a strict reading of s114 and s115
all the other terms need to be complied with as the act does not differentiate between large and
small companies.

21.11 INDEPENDENT EXPERT

S114 (2) says the company must retain an independent expert who meets the following
requirements to compile a report as required in ss 3, and basically says the qualified person must
have the competence and necessary experience to understand the type of arrangement
proposed, evaluate the consequences of the arrangement, and assess the effect of the
arrangement on the value of the securities and on the rights and interest of a holder of any
securities or a creditor of a company and be able to express an opinion, exercise judgment and
make decisions impartially.

The person that must be retained must not have any relationship with the company and must
have integrity, impartiality of objectivity, cannot have a relationship with the company within the
immediately preceding 2 years or be related to a person who had a relationship contemplated
above.

The independent expert must prepare a report to the board and cause it to be distributed to all
holders of the companies’ securities concerning the proposed arrangement. The report must as
a minimum state:

a. All prescribed information relevant to the value of securities effected by the proposed
arrangement;

b. Identify every type and class and holder of the company securities affected by the
proposed arrangement;

c. Describe the material affects that the proposed arrangement will have on the right and
interest of the persons mentioned;

d. Evaluate any material adverse effects of the proposed arrangements against;

(i) The compensation that any of those persons will receive in terms of the
arrangements; and
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(i)  Any reasonable probable beneficial and significant effect of that
arrangement of the business and prospects of the company.

State any material interest of any director of the company or trustees for security holders;

State the effect of the proposed arrangement on the interest and person contemplated in
paragraph e; and

Include a copy of s115 and s116. These Sections must be included in the report that gets
sent to shareholders.

21.12 RESOLUTIONS THAT ARE REQUIRED

DIRECTORS RESOLUTION WHERE THE BUYBACK OF SHARES IS NOT FROM
DIRECTORS AND IS LESS THAN 5%

ABC COMPANY PTY LTD

NOTICE OF DIRECTORS MEETING

TO BE HELD AT JOHANESSBURG DATE 15 MAY 2019 TIME 1400

Notice is hereby given that a meeting of directors will be held at the registered office of the
company situated at xxxxxxx, XXxxxx xxx, to pass the resolutions indicated below.

REASONS FOR THE DIRECTORS RESOLUTION

1.

In terms of Section 48 of the Companies Act 2008 the directors have decided to
repurchase shares from certain shareholders by way of a cash payment. The re-
acquisition of the shares constitutes less than 5% of the share capital of the company and
no shares are being re-acquired from directors. The shareholders who are to be repaid
are reflected in the schedule attached amounting to R200,000 of par value shares at R1
each. This payment is to reduce the Share Capital account as well as the Contributed Tax
Capital Account. Together with this payment each shareholder will receive a further
payment of 50c per share being their share of the Share Premium account which will
reduce the Share Premium account by R50,000 as well as the Contributed Tax Capital
Account. These payments are scheduled to take place on the 315t May 2019.

In terms of Section 46 of the Companies Act 2008 the directors have reviewed the latest
set of management accounts at the 315 May 2019 which has established the solvency
and liquidity of the company. The directors have also prepared a detailed cash projection
which is attached to this resolution for the 12-month period ending 31 May 2019 which
establishes that after the distribution of the share capital and share premium as reflected
in resolution Number 1 the company will not have any liquidity problems and will meet all
its financial commitments for the ensuing 12 months.
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On the date of the proposed transaction the directors will ensure the following in terms of Section
46 of the Companies Act; -

1.

That the Share Capital and reserves of the Company are adequate for ordinary business purposes
for a period of 12 (twelve) months after the date of the repurchase;

That the working capital of the Company is adequate for ordinary business purposes for a period
of 12 (twelve) months after the payment date; and;

Having applied the solvency and liquidity test as set out in Section 4 of the Companies Act, that
the Company will satisfy the solvency and liquidity test immediately after completing the proposed
repurchase.

RESOLUTION TO BE PASSED

1.

That the Directors hereby approve, subject to the Memorandum of Incorporation and the
Companies Act a re-acquisition of shares in terms of S48 of the Companies Act, being 5% of the
shares in the company amounting to a repayment of R200,000 to the shareholders in the attached
schedule. This payment, to be debited to the Share Capital Account and the Contributed Tax
Capital account is to be reduced accordingly.

That each shareholder who is being repaid share capital will receive a further payment of
50c per share being their share of the share premium account which will reduce the share
premium account by R50,000 as well as the Contributed Tax Capital account.

Signed by a Director

ABC COMPANY PTY LTD

MINUTES OF DIRECTORS MEETING

HELD AT JOHANESSBURG DATE 15 MAY 2019 TIME 1400

Resolved that;

1.

the Directors hereby approve, subject to the Memorandum of Incorporation and the Companies
Act a re-acquisition of shares in terms of S48 of the Companies Act, being 5% of the shares in the
company amounting to a repayment of R200,000 to the shareholders in the attached schedule.
This payment, to be debited to the Share Capital Account and the Contributed Tax Capital account
is to be reduced accordingly.

each shareholder who is being repaid Share Capital will receive a further payment of 50c
per share being their share of the share premium account which will reduce the share
premium account by R50,000 as well as the Contributed Tax Capital account.
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SIGNED AS A CORRECT RECORD BY THE DIRECTORS

Director A

Director B

21.13 RESOLUTION WHERE THE BUYBACK IS FROM DIRECTORS AND OR IS ABOVE
5%

ABC COMPANY PTY LTD

NOTICE OF 0SHAREHOLDERS MEETING

TO BE HELD AT JOHANESSBURG DATE 15 MAY 2019 TIME 1400

Notice is hereby given that a meeting of shareholders will be held at the registered office of the
company situated at xxxxxxx, XXxxxx xxx, to pass the special resolutions indicated below.

REASON FOR THE SPECIAL RESOLUTION

The directors of the company have decided to re-acquire 25% of the share capital of the company.
Some of the shares acquired will be from directors of the company. In terms of Section 48 (8) of
the companies act this transaction has to be approved in terms of Section 114 of the Companies
Act as it's viewed as a scheme of arrangement in terms of the provisions. In order to ratify this
re-acquisition a special resolution has to be approved in terms of Section 115 of the Companies
Act.

In terms of Section 46 of the Companies Act the directors have reviewed the latest set of
management accounts at the 315t May 2018 which has established the solvency and liquidity of
the company. The directors have also prepared a detailed cash projection which is attached to
this resolution for the 12-month period ending 31 May 2019 which establishes that after the
distribution of the share capital and share premium as reflected in the resolution the company will
not have any liquidity problems and will meet all its financial commitments.

In view of the small size of the transaction and the material cost involved in appointing an
Independent Expert in terms of s 114 the Directors require the shareholders to each sign a
waiver for the appointment of the Independent Expert and to approve by way of special resolution
the reacquisition of the shares.

On the date of the proposed transaction the directors will ensure the following in terms of Section
46 of the Companies Act; -

1. That the share capital and reserves of the Company are adequate for ordinary business purposes
for a period of 12 (twelve) months after the date of the repurchase;
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That the working capital of the Company is adequate for ordinary business purposes for a period
of 12 (twelve) months after payment date; and;

Having applied the solvency and liquidity test as set out in Section 4 of the Companies Act, that
the Company will satisfy the solvency and liquidity test immediately after completing the proposed
repurchase.

As specified in Section 115 a copy of Section 115 and Section 64 of the Companies Act is
attached to this notice for your attention, as well as the waiver which you must sign.

SPECIAL RESOLUTION TO BE CONSIDERED

To consider and, if deemed fit, to pass, with or without modification, the following special
resolution:

1.

Resolved that the Company hereby approves, subject to the Memorandum of Incorporation and
the Companies Act a re-acquisition in terms of S48 of the Companies Act, of 25% of the shares of
the company amounting to a repayment of R100,000 to the shareholders in the attached schedule.
This payment to be debited to Share Capital and the Contributed Tax Capital account is to be
reduced by R100,000

Resolved that each shareholder who is being repaid Share Capital will receive a further
payment of 50c per share being their share of the share premium account which will
reduce the share premium account by R50,000 and reduce the Contributed Tax Capital
account is to be reduced by R50000.

Resolved that owing to the small size of the transaction and the cost involved in appointing an
Independent Expert that 100% of the shareholders approve the waiver of the appointment of the
Independent Expert in terms of Section 114 of the companies act.

ABC COMPANY PTY LTD

MINUTES OF SHAREHOLDERS MEETING

HELD AT JOHANESSBURG DATE 15 MAY 2916 TIME 1400

Resolved by special resolution that;

1.

the Company hereby approves, subject to the Memorandum of Incorporation and the Companies
Act a re-acquisition in terms of S48 of the Companies Act, of 25% of the shares of the company
amounting to a repayment of R100,000 to the shareholders in the attached schedule. This payment
to be debited to Share Capital and the Contributed Tax Capital account is to be reduced by
R100,000.

each shareholder who is being repaid Share Capital will receive a further payment of 50c
per share being their share of the share premium account which will reduce the share
premium account by R50,000 an reduce the Contributed Tax Capital account by R50,000.
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3. owing to the small size of the transaction and the cost involved in appointing an
Independent Expert in terms of Section 114 of the companies act, that 100% of the
shareholders approve the waiver of the appointment of the Independent Expert.

SIGNED AS A CORRECT RECORD
CHAIRMAN

21.14 WAIVER BY THE SHAREHOLDERS TO APPOINT AN INDEPENDENT EXPERT IN
TERMS OF S114 OF THE COMPANIES ACT

We/l the undersigned: XXXxXXXXXXXXXXXXXXXXXXXXXXXKXXXXKXXKXXXXKXXXXXXXXXKXXKXXKX
do hereby state that:

1. | /We have been advised and made aware of the provisions of the Companies Act 71 of
2008 (“Act”) and the Companies Regulations 2011 relating to the appointment of an
Independent Expert.

2. We /I have been advised about the obligations of the parties to comply with the
provisions of the Act and the Regulations in order to ensure fairness to shareholders of the
company;

3 We/l have been advised of all the relevant provisions of the Act and the Regulations
relating to this transaction and We/l hereby confirm that:

3.1 We/l have received sufficient information and advice to enable us/me, in sufficient time,
to reach a properly informed decision on the merits of the transaction and how it affects us/ me
as a shareholder;
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3.2 We/l hereby waive our/my rights to receive an Independent Experts report and financial
information from the directors of the Company as required in terms of the Act and the
Regulations, and confirm that sufficient disclosure of all the material facts in respect of the
transaction has been made timeously, and we/l am satisfied with all the disclosures made to me
in terms of the transaction;

3.3 We/ | hereby irrevocably consent to the Company and all the parties to the transaction
being exempted from the provisions of the Act and the Regulations in regard to the Independent
Expert with all the relevant provisions of the Act and the Regulations.

SIGNED ON XXXXXXXXXX AT XXXXXX

Shareholder 1

Shareholder 2

In the above examples its important that each shareholder signs the waiver. Where the notice
for the meeting is waived each shareholder must approve the waiver.

21.15 CONCLUSION

The problem with the above is that all the compliance issues may easily fit into both a larger or
smaller company except that | don’t believe that a smaller company can afford to go the route of
appointing an independent expert.

We need to ask the question what the position is with a company where there is one director and
one shareholder and they decide to do a buy back. Is it then necessary for the company to retain
this independent expert at a huge cost in order to comply with a section of the act that is not
really applicable to a smaller company?

| would suggest that in a case like this the shareholders sign a resolution to the effect that it is not
necessary to get an independent expert owing to the huge costs involved and as long as all the
shareholders sign together with a waiver it should be sufficient. The problem with this is that after
a distribution the company goes insolvent and creditors lose money then the directors could
become liable.
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Another issue is that if the private company is a regulated company then they have to make the
application for a compliance certificate or an exemption from the Take-over Regulation Panel and
it looks like if not regulated then on a strict reading of the act in terms of s114 they have to appoint
the independent expert. Can the tribunal grant and exemption to the company?

21.16 CONTROVERSIAL ASPECTS OF BUYBACKS AND CONVERSION OF SHARE
CAPITAL

QUESTION

A small company that is not regulated performs a buyback of shares of 10% of the shares in
the company.

This transaction now falls within the ambit of S114(2) because it is more than 5%.

In this situation an independent expert needs to be appointed to do a report. Is this really
necessary for a smaller company? Can a waiver be signed?

ANSWER

The question specifically looks at a company that is not regulated, however if it was regulated
then one could make application to the TRP and ask for an exemption which would mean that the
company does not have to comply with the provisions of S114 as it is exempted. Of course, one
must do the solvency and liquidity test and the necessary special resolutions.

In the case above because the company is not regulated and the share buyback is more than
10% S114 kicks in. The conditions of S114 and S115 have to be complied with. The real bad part
of this means that the company even if it is a smaller company has to appoint an independent
expert to do a report. For the smaller company this seems to be ridiculous as the costs would not
warrant the production of the report.

One of the views is that S114 only applies if the buyback is more than 10% of the share capital
and is bought back from directors. This interpretation is based on the word “and” between s48
(8) (a) and (b). In this instance the onerous provisions of appointing an independent expert to
produce a report may be ignored.

In the event that you wish to adopt the literal interpretation and you are a small company you may
ignore the provisions but it will be necessary to do a waiver. The risk with this is that if any party
is disgruntled it could pose a problem in the future in that the transaction could be set aside.

21.17 PROPOSED AMENDMENT TO THE BUY BACK OF SHARES

The Companies Amendment Act 16 of 2024 introduces significant changes to the regulations
governing share buybacks in South Africa, aiming to streamline the process and reduce
administrative burdens. Key amendments to Section 48 of the Companies Act 71 of 2008
include:
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1. Removal of the 5% Threshold Requirement:

Previously, if a company intended to repurchase more than 5% of any class of its issued shares,
the transaction was subject to the stringent requirements of Sections 114 and 115, which
pertain to schemes of arrangement. This necessitated the preparation of an independent expert
report and the granting of appraisal rights to dissenting shareholders. The amendment
eliminates this 5% threshold, thereby removing the obligation to comply with Sections 114 and
115 solely based on the volume of shares being repurchased.

2. Simplified Approval Process:
The amendment specifies that a special resolution by shareholders is not required for share
buybacks conducted under the following circumstances:

* Pro Rata Offers: Repurchases made through offers extended pro rata to all
shareholders or all shareholders of a specific class, including those where directors,
prescribed officers, or their related persons hold shares subject to the offer.

* Transactions on a Recognized Stock Exchange: Repurchases executed on a
recognized stock exchange where the company's shares are traded.

In these scenarios, the company can proceed with the share buyback without the need for a
special resolution, thereby expediting the process and reducing compliance costs.

3. Special Resolution Requirement for Specific Transactions:

For share buybacks involving directors, prescribed officers, or persons related to them (outside
of pro rata offers or open market transactions), a special resolution by shareholders remains
mandatory. This ensures that transactions with potential conflicts of interest receive appropriate
scrutiny and approval from the shareholders.

Implications for Companies:

These amendments are designed to facilitate more efficient share repurchase processes by
alleviating some of the procedural burdens previously imposed. Companies can now undertake
certain buybacks with greater ease, provided they adhere to the specified conditions. However,
it's crucial for companies to ensure compliance with all relevant provisions of the Companies Act
and to seek professional legal advice when contemplating share repurchases, especially in
complex scenarios.

For a comprehensive understanding of these amendments, companies are encouraged to
review the official text of the Companies Amendment Act 16 of 2024, available on the South
African Government's website.

22 CONTRIBUTED TAX CAPITAL - CTC
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22.1 INTRODUCTION

For the first time we are seeing that it is necessary to make two disciplines merge into one in the
accountant’s office. Secretarial practitioners now need to venture into the area of tax because of
relatively new legislation. In my view Company Secretarial Practitioners need to know about
CONTRIBUTED TAX CAPITAL (CTC).

The Tax and Secretarial functions merge.

Although the definition of CONTRIBUTED TAX CAPITAL (CTC) is really a tax concept and has
nothing to do with company law it is really only the company secretary or the secretarial
practitioner that has the necessary records to record and calculate CTC. We have been doing
share buy backs and other share transactions without really understanding the tax consequences
of keeping proper records of CTC. The record keeping is normally handled by the secretarial
department but only from a company secretarial point of view without understanding the tax
consequences. The time has come for tax people and secretarial people to work together to
come up with the required information thus reducing risk that companies face from SARS. It is
now obligatory to have this information on tap for the purposes of completing the ITR14 tax return.

Any repayment of CONTRIBUTED TAX CAPITAL (CTC) to a shareholder is not a dividend.

CTC is a tax concept only. From a practical point of view the CTC may be the same as the share
capital of a company and may very well be the case where smaller companies are concerned.

In terms of the Income Tax Act there are four parts to the definition of CTC.
22.2 PART 1 - NON RESIDENT COMPANY

If a non-resident company becomes a resident company in RSA (this could be a foreign company
becoming domesticated) on or after the 1t of January 2011 it's contributed tax capital will be
calculated as follows;

The market value of all shares on the day before
the company becomes resident RX

Plus the consideration for new shares
issued RY

Total CTC RX+RY=CTC

All the reserves realised and unrealised of the company immediately before it becomes resident
in South Africa is effectively the starting point for CTC for income tax purposes and any repayment
of these reserves is not a dividend.

A non-resident company can become a tax resident by moving its place of effective management
to South Africa. This happens when one or more Directors manage the company from premises
in South Africa.

22.3 PART 2 - OTHER COMPANIES
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Untainted share capital plus the share premium or stated capital immediately before the 1%
January 2011 XXX

Plus, consideration received or accrued for share capital XXX
Total CTC XXX

Untainted share capital is pure share capital where money was paid into the company for shares
that were issued. This could be share capital and share premium if the company is a pre-existing
company (incorporated prior to 1 April 2011). Tainted share capital is where the share capital
arose by way of a capitalisation issue. This is where shares are issued to shareholders which are
supported by a transfer from reserves (accumulated profits) to share capital. If these reserves
had been distributed to shareholders, they would have constituted a dividend.

In order to calculate the CTC one should be able to do a reconciliation between the share capital
and the CTC.

If a convertible share is converted to another class then the CTC balance rolls over to the new
class.

22.4 PART 3 - REDUCTION OF CONTRIBUTED TAX CAPITAL

Section 46 of the Companies Act deals with this and there are some formalities that need to be
complied with for a buyback in terms of the companies act. The directors must determine what
CTC is to be transferred to shareholders; they must actually calculate the amounts. The safest
thing to do when a share buyback takes place besides doing the normal company law formalities
is to take care of CTC calculation and to include the details of the CTC calculation in the
resolutions.

Where money is transferred to a shareholder out of share capital the CTC amount must be
reduced. The repayment to the shareholder must be after 1 January 2011. The payment to the
holder of the share does not have to be the registered holder. It can be the person entitled to the
dividend on the share.

In regard to the repayment a formality must be involved. The directors must determine the amount
of CTC to be transferred. Refer to s 46 of the companies act. The board must authorise the
transfer by way of resolution.

EXAMPLE 1

Let us say a company has a share capital of R100,000 plus a share premium of R900,000 and
retained income of R2 million. The directors resolve that they are going to pay an amount of
R800,000 to shareholders. The CTC of this company is R1,000,000. If nothing is said the full
amount of the R800,000 distributed to shareholders is a dividend and is subject to the dividend
withholding tax. In this case the CTC remains the same.

Let’'s say that the directors resolve that of the R800,000, R300,000 is to be paid out of share
premium and R500,000 out of reserves or retained income. This means that R300,000 is a
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reduction of CTC and is not a dividend and R500,000 is a dividend and is subject to the dividend
withholding tax.

EXAMPLE 2

The share capital of the company is R50,000 being 1000 ordinary shares of R50 each and it has
a retained income of R60,000 making the total share capital and reserves R110,000.

The company decides to buy back 10% of the shares by making a payment of R25,000 to
shareholders. In this example because the company has determined that they are only buying
back 10% this would make a buy-back to shareholders of R5,000 which is a capital reduction and
a reduction of the balance of CTC. The balance of the payment of R20,000 has to come out of
retained income and is therefore a dividend.

22.5 POINT 4 - PROVISO

Basically the proviso to the definition says that a shareholder cannot receive a distribution in a
different proportion to the shares they hold for a particular class of shares. If they receive a higher
amount to the proportion of the shares they hold then this will be classified as a dividend. It's best
to explain this by way of example.

EXAMPLE 1

Let us say a company has a R100 worth of shares and the share premium is now R9,900 making
the total share capital R10,000.

One of the shareholders, a 50% shareholder gets R6,000 as a distribution. As the shareholder is
only a 50% shareholder they would only be entitled to R5,000 of the share capital and share
premium, therefore R1,000 of the repayment is a dividend. Later on the same company wishes
to pay R6,000 to B who is now the only shareholder. As the CTC is R5000 one can only reduce
the CTC by R5000, therefore R1000 is a dividend. This is for the purposes of illustration only as
there are various company issues here in that a company cannot have no share capital. The
above situation could be that the share premium could be repaid and the shares could be left
intact.

EXAMPLE 2

A shareholder owns 10,000 ordinary shares in a company which amounts to 20% of the
company. These shares have a cost of R100,000. The company buys back the shares for
R450,000. What would the journal entry be for this transaction? The balance on the CTC account
before the transaction is R1 million rand.

As only 20% of the shareholding is to be paid back only R200,000 will be a capital reduction
reducing the CTC balance of R1million to R800,000. The balance of the distribution R250,000
will be a dividend.

This is in line with the proviso of the definition.

CAPITALISATION ISSUE
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Where shares are transferred from accumulated reserves or any other reserves this is called a
capitalisation issue. This is not a dividend and therefore is not taxable as a dividend. The shares
are received by the shareholder for nothing. Capitalisation issues do not form part of CTC. Any
payment above the value of the transfer is a dividend

23 DIVIDENDS

In South African law if directors cannot agree on the payment of a dividend. i.e The vote did not
pass. The shareholders believe that the dividend should be paid. How should the shareholders
proceed.

In a private company where Shareholders have a majority and nothing is said in the MOI about
dividend authorisation

I'll explain the shareholders' available legal rights, remedies, and practical steps, including any
relevant provisions under the Companies Act and case law. I'll get back to you shortly.

Shareholders' Options When Directors Refuse Dividend Payment in South African Private
Company

Shareholder Rights vs Board Discretion in Declaring Dividends (South Africa)
Legal Framework: Companies Act 71 of 2008

Under the Companies Act 71 of 2008, dividends (as a form of “distribution” are tightly
regulated. Key provisions include:

*Section 46 — Board Authorization of Distributions: A company must not make any
distribution (including dividends) unless it has been approved by the board of directors
via a resolution, and the company passes the statutory solvency and liquidity test
immediately thereafter. The only exceptions are if the distribution is pursuant to an
existing legal obligation or a court order. In practice, this means the board has primary
authority to declare dividends, and any dividend must be financially responsible (the
company’s assets must exceed liabilities and it must be able to pay its debts for 12
months after the payout). Directors who approve unlawful distributions (failing the
solvency/liquidity test) can incur personal liability.

» Section 66(1) — Management of Company: The business and affairs of the company
are managed by or under the direction of the board of directors. The board exercises all
powers of the company except those reserved for shareholders by the Act or the
Memorandum of Incorporation (MOI). Declaring dividends is not a power reserved for
shareholders by default, so it falls within the board’s management authority.

* Memorandum of Incorporation (MOI): The MOI can add requirements or restrictions
on distributions (for example, requiring shareholder approval in addition to board
approval), but if the MOl is silent, the default Act provisions apply. Notably, the Act’s
requirement that the board authorize dividends cannot be waived — an MOI cannot
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empower shareholders alone to declare a dividend without board involvement, as that
would conflict with Section 46. (The MOI could, however, require an extra shareholder
vote to approve a board-declared dividend, or stipulate a dividend policy, so long as the
board still proposes the distribution in the first place.)

Board Authority vs. Shareholder Rights on Dividends

In South African law, directors control dividend decisions during a company’s existence.
Shareholders have no automatic right to demand a dividend. They only have an “expectation
(and not a right) to share in the company’s profits”. There is no obligation on the company or
its directors to declare dividends in any year. In other words, until the board validly declares a
dividend, shareholders cannot claim any portion of profits. This principle aligns with
longstanding company-law doctrine: the courts will generally not interfere with internal
management decisions like dividend declarations made in good faith by directors.

Because the MOl is silent in the scenario at hand, the default rule is that the power to consider
and declare dividends rests entirely with the board. Even a majority shareholder (or group of
shareholders) cannot unilaterally declare a dividend or force the company to pay out profits
without board action. As one commentary notes, ‘it is the board of directors of the company that
must declare a distribution, and not the shareholders.” This remains true even if the
shareholders unanimously desire a dividend — under the Act, the directors must initiate and
approve it before any payout can lawfully occur.

Can Shareholders Compel the Declaration of a Dividend?

In general, no. Shareholders cannot force the directors to declare a dividend by mere
exercise of voting power or legal demand. Several points illustrate this:

*No Shareholder “Right” to Dividends: As mentioned, profits belong to the company;
shareholders only gain a right to them once a dividend is declared. Until then,
shareholders cannot insist on a payout. A majority shareholder, despite their voting
power, is in the same position as any shareholder in this respect — they cannot simply
“vote themselves” a dividend because the law requires a board resolution first.

* Shareholder Resolutions vs Board Powers: The Companies Act does not provide for
shareholders to declare dividends by resolution (unlike, for example, certain provisions in
UK company practice where final dividends are approved by members upon board
recommendation). In South Africa, a shareholder resolution purporting to declare a
dividend without the board’s prior authorization would have no legal effect. Courts have
long held that if the company’s constitution vests management powers (like dividend
decisions) in the board, even a majority of shareholders cannot override the board’s
discretion by ordinary resolution. In the classic case Gramophone & Typewriter Ltd v
Stanley, Buckley LJ stated that a majority of shareholders “cannot impose its will upon the
directors when the [articles/MOI] have confided to them the control of the company’s
affairs... They are not servants to obey directions given by the shareholders... [The
directors] can be dispossessed from that control only by the statutory majority which can
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alter the articles”. In practice, this means shareholders must change the decision-
makers, not just the decision.

*Legal Obligation or Court Order: The only scenarios where a dividend must be paid
without a board’s willing resolution are if a legal obligation exists or a court orders it. A
legal obligation could arise from a contract or perhaps a clause in the MOl/shareholders’
agreement mandating dividends under certain conditions. Here the MOl is silent, so no
such obligation exists. A court order could compel a distribution, but a court will issue
such an order only if a valid legal claim is brought (for example, under a remedy like
oppression or a breach of duty as discussed below). Shareholders cannot get a court
order merely because they feel a dividend is deserved; they must show the directors’
refusal violates some legal right or is so unreasonable as to be unlawful or “oppressive.”

Thus, the majority shareholders cannot directly force a dividend declaration through their
voting rights alone. They must seek alternative remedies to achieve a payout if the current
directors refuse to declare one.

Remedies Available to Shareholders When Dividends Are Withheld

Although shareholders cannot directly compel a dividend, majority shareholders have
powerful tools to assert their interests. In the given scenario (a private company, majority of
voting rights held by certain shareholders, MOI silent), the following remedies and actions are
relevant:

1. Remove and Replace the Directors

Shareholders can use their majority control to change the composition of the board to one that
is more amenable to declaring dividends. Section 71 of the Companies Act allows
shareholders to remove any director by an ordinary resolution at a shareholders’ meeting (a
simple majority vote > 50%). This right exists “despite anything to the contrary” in the MOI or
any agreement — meaning the board cannot entrench itself against removal. The process
requires giving the director notice of the meeting and an opportunity to be heard before the vote.

If the majority shareholders believe the current directors are unreasonably blocking dividends,
they can:

* Call a shareholders’ meeting (majority holders can usually ensure a meeting is
convened; under Section 61(3), any shareholder(s) with >10% can demand a meeting).
They should include on the agenda a resolution to remove one or more directors (and
ideally, a resolution to elect new directors in their place).

*Pass the removal resolution by simple majority vote. Once removed, the vacancy can
be filled by a vote at the same meeting (or by the remaining board or any other
mechanism in the MOI, but typically the shareholders can elect replacements at the
meeting). The new directors, being chosen by the majority shareholders, can then re-
evaluate the dividend decision.
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This is the most direct way for majority shareholders to assert control. By installing directors
who share the shareholders’ view that a dividend should be paid (subject to the company’s
finances allowing it), the shareholders achieve their goal indirectly but effectively. Practically,
this is often the preferred solution: rather than litigating, the majority uses its governance
power to change the company’s policy. (Of course, any new board must still apply the solvency
and liquidity test under Section 46 before declaring a dividend. The decision to declare must
remain within legal and fiduciary bounds — new directors cannot simply pay a dividend that
would render the company insolvent without incurring liability.)

2. Amend the Memorandum of Incorporation (MOI)

For a longer-term or structural solution, the shareholders can seek to amend the MOI to address
dividend policy. A company’s MOI can be altered by a special resolution (typically a 75%
majority vote) of shareholders (Section 16 of the Act). If the concerned shareholders’ majority is
large enough (or if they can persuade enough other shareholders to reach the required
percentage), they might:

*Insert a provision that obliges the company to declare dividends under certain
conditions (for example, a clause requiring that a certain percentage of annual profits be
distributed as dividends, provided the solvency and liquidity test is met).

* Or, alter the dividend decision process, such as requiring shareholder approval for
dividends or even permitting shareholders to declare a dividend in general meeting (as is
common for final dividends in some jurisdictions) once the board has proposed it.

Any such MOl amendment must still comply with the Act’s unalterable provisions. This
means the MOI cannot dispense with the Section 46 requirements or remove the need for a
board resolution attesting to solvency and liquidity. However, it could bind the board to consider
a dividend or create a legal obligation to declare a dividend in defined circumstances (which
would then trigger Section 46(1)(a)(i) — a distribution “pursuant to an existing legal obligation”).

For example, an MOI might state that “if profits in a financial year exceed a certain amount and
the solvency/liquidity test is satisfied, the company shall declare a dividend of not less than X%
of those profits, unless a special resolution of shareholders decides otherwise.” Such a clause
would effectively force a dividend unless shareholders themselves agree to reinvest. Because
the MOl is a contract binding the company and shareholders, the shareholders could enforce
this obligation if the board breached it. (Notably, one academic analysis suggests that an MOI
provision requiring shareholder approval for dividends is permissible and compatible with the
Act’'s framework — demonstrating that the MOI can modify the process, though it cannot
eliminate the board’s role entirely.)

Caution: Amending the MOI requires a high voting threshold. If the majority shareholders hold
>75% of voting rights, this is feasible unilaterally. If they hold only a bare majority (just over
50%), they lack sufficient votes to pass a special resolution on their own. In that case, they
would need to persuade some minority shareholders to support the change. Otherwise, the
more practical route remains replacing directors or seeking court relief. Also, MOl amendments
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take time and formalities; they are a strategic solution for future governance but won'’t instantly
produce a dividend.

3. Oppression Remedy (Section 163)

If the directors’ refusal to declare a dividend is viewed as unfairly prejudicial, oppressive, or
disregarding the interests of the shareholders, the shareholders can invoke the statutory
oppression remedy in Section 163 of the Act. Section 163(1) allows any shareholder (not just
minorities) to apply to court if any act or omission of the company (or the board) has a result
that is oppressive or unfairly prejudicial to, or unfairly disregards the interests of, the
applicant. Failing to pay dividends in the face of large profits can potentially qualify as
prejudicial conduct, especially if coupled with other factors (for example, directors funneling
benefits to themselves or a particular shareholder group while the others get nothing).

Key points about this remedy:

* The court has broad powers to “make any interim or final order it considers fit” to end the
oppressive/prejudicial situation. This includes ordering the company or others to take
certain actions. For instance, courts can order that the company amend its MOI, issue
shares, buy out a shareholder’s shares, or any number of tailored remedies. A court
could, in theory, order the company to declare and pay a dividend if that was deemed a
just remedy — although more common relief would be to order a buy-out of the aggrieved
shareholder or removal of persons causing the prejudice.

* In practice, majority shareholders rarely need to use Section 163, because they usually
have other means (voting power) to protect their interests. However, there are scenarios
where it might be relevant. For example, if the company is effectively controlled by
minority directors or a deadlock situation, or if there are side agreements limiting the
majority’s power, an oppression application might be a way to resolve the impasse.

* South African case law confirms that denial of expected benefits can be oppressive in a
closely-held company. In Peel v Hamon J & C Engineering (Pty) Ltd 2013 (2) SA 331
(GSJ), a case under the new Act’s Section 163, the court granted relief to shareholders
who complained of prejudicial conduct by the majority stakeholder (a complex case
involving, inter alia, the handling of profits in a joint venture)scielo.org.za. Similarly, under
the predecessor provision, courts recognized that a deliberate policy of refusing
dividends to “squeeze out” certain shareholders while directors draw excessive salaries
can amount to unfair prejudice. If the majority shareholders in our scenario can show that
the directors’ refusal to declare a dividend is not a bona fide business decision but is
intended to harm or disregard the shareholders’ interests (or is irrational), a court may
intervene.

It should be noted that courts are cautious: if directors can justify that retaining earnings is in
the company’s best interest (for expansion, solvency, etc.), then refusing dividends might not be
deemed unfair. The business judgment rule (Section 76(4)(a)) protects directors’ decisions
made in good faith and in the company’s interests. The oppression remedy is fact-specific — it
requires showing that the conduct crosses into unfairness. For majority shareholders, a court
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might expect them to first use their voting remedies (like removal of directors) before seeking
judicial relief, unless those routes are somehow impeded.

4. Other Practical Steps and Considerations

Aside from formal legal remedies, majority shareholders should consider some practical steps
in dealing with a reluctant board:

*Dialogue and Shareholder Pressure: Often the first step is to engage with the
directors. Majority shareholders can communicate their desire for a dividend and ask the
board to explain its reasoning for withholding one. There may be valid financial reasons
(planned investments, liquidity concerns) that can be discussed. If the reasons are not
convincing, the shareholders can warn that they are prepared to use their rights (removal
or legal action). The prospect of removal or a contentious meeting may by itself persuade
the board to declare a reasonable dividend or at least commit to one in the near future.

+ Call a General Meeting to Vote on a Resolution: While an ordinary resolution by
shareholders cannot compel a dividend, holding a non-binding advisory vote or simply
having a discussion on record can increase pressure. For example, the majority
shareholders could propose a resolution that “the shareholders request the board to
consider declaring a dividend of X.” Even though it's not legally binding, if it passes by an
overwhelming majority, it sends a clear message. Directors, mindful of their relationship
with shareholders, may reconsider their stance. (Public companies sometimes have
advisory votes on dividend policy; in a private company, this is informal but still
influential.)

*Interim vs Final Dividends: If timing is an issue (say, the board did not declare a
dividend for the last financial year), shareholders might press for an interim dividend in
the current year. The board has the power to declare dividends at any time, not only year-
end. If the company’s financials have improved, the board might be more amenable to an
interim payout.

 Evaluate Directors’ Duties: Consider whether the directors are possibly breaching any
fiduciary duty by refusing to declare a dividend. Generally, there is no duty to pay
dividends, but if, hypothetically, the company has excess cash and no business
justification to hoard it, one could argue the directors are not acting in the best interests
of the company (since shareholders are the owners and a reasonable return might be in
the company’s interest unless there’s a countervailing purpose). This is a delicate
argument — typically business decisions like reinvesting profits are within directors’
discretion. However, if evidence shows the directors have an improper motive (for
example, enriching themselves through high salaries or preserving control by not
releasing cash to shareholders), it strengthens a claim under the oppression remedy or
even a possible delinquency application under Section 162 (if the conduct is grossly
negligent or in breach of trust).

» Check for Shareholders’ Agreement: If there is a shareholders’ agreement (separate
from the MOI) among the company’s owners, it might contain clauses about dividends or
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profit distribution. Sometimes private company shareholders agree on a dividend policy

(e.g. “the company shall distribute at least 50% of annual profits unless all shareholders
agree otherwise”). Such an agreement could give a contractual right to dividends. While
the Act’s requirements still apply, a breach of that agreement could allow the aggrieved

shareholders to sue the others or the company for enforcement. In our scenario it’s said
the MOl is silent; if there is no shareholders’ agreement either, then no contractual route
exists.

» Ultimate Sanction — Winding-Up: As a last resort, if the relationship between
shareholders and directors has broken down irretrievably and the majority believes the
company is being run in a way that defeats their interests, they could consider a
voluntary liquidation or business rescue. A voluntary winding-up would typically require
a special resolution (75% vote), which the majority may not have alone. Alternatively, a
shareholder can apply for a winding-up on “just and equitable” grounds (a longstanding
common-law remedy preserved in our law). Courts have, in the past, considered failure to
pay dividends as part of a just-and-equitable winding-up argument, particularly in quasi-
partnership companies where all shareholders expected a share of profits. This is an
extreme step — essentially killing the company — so it would only be appropriate if the
shareholders see no future in the company under current management and cannot gain
relief otherwise. Given its drastic nature, and since the majority here likely wants the
company to continue but just to distribute profits, this is usually not the preferred
path. It is worth noting mostly for completeness.

Relevant Case Law and Commentary
South African and Commonwealth corporate law provide ample authority on these issues:

* Directors’ Discretion on Dividends: The principle that dividend declaration lies with
directors (unless otherwise provided) is rooted in common law. In Burland v Earle [1902]
AC 83 (PC), a seminal case often cited in South African courts, shareholders sued to
compel the directors to declare a dividend. The court refused, affirming that as long as
directors act within their powers and in good faith, the courts will not interfere in how they
allocate profits (whether to declare dividends or retain earnings). This case established
that individual shareholders cannot usurp managerial decisions — the proper course is to
use corporate governance mechanisms (like voting and removal) if they disagree with the
board’s approach.

*Shareholder vs Board Powers: Gramophone & Typewriter Ltd v Stanley [1908] 2 KB
89 (a UK case also influential in SA law) underscored that even a majority shareholder
cannot simply override the board’s authority on matters entrusted to the board. The only
way shareholders can change a policy like dividends, if the board refuses, is by changing
the decision-makers or the company’s constitution. This case is frequently cited to
illustrate that directors are not agents who must follow shareholder instructions on
business matters; their duty is to the company, and they have independent decision-
making power. The shareholders’ remedy if dissatisfied is to replace the directors or alter
the articles/MOI (with the required super-majority).
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* Companies Act Commentary: Leading commentators on the Companies Act 2008
emphasize the same points. As one governance guide succinctly puts it, “Shareholders
do not have a right to share in the profits of the company, and there is no obligation on the
company to declare distributions to its shareholders.” The Dommisse Attorneys
commentary on the Act likewise notes that the Act “does not deal separately with different
types of distributions” because all payouts to shareholders are covered by Section 46’s
board-approval and solvency test requirements. Thus, whether it's a cash dividend or any
other distribution, the board controls the tap. If the MOl is silent, shareholders cannot
demand a distribution — they only hope for one based on the company’s performance and
dividend policy. Another commentator (Heidi Barter, 2023) explains that disputes over
dividends may lead shareholders to seek legal remedies, but first the company must have
met the statutory requirements for a dividend (solvency/liquidity), underscoring that the
law prioritizes the company’s financial stability over shareholder demands.

* Oppression and No-Dividend Scenarios: South African case law under the 2008 Act
is still evolving, but there have been a few important cases. In Peel v Hamon J&C
Engineering (Pty) Ltdscielo.org.za, the High Court dealt with a complaint by minority
shareholders that the majority’s conduct (which included the handling of dividends or lack
thereof) was oppressive. The court in that case gave a remedy under Section 163,
although commentators have debated whether the facts met the requirements
scielo.org.zascielo.org.za. The case shows courts are willing to scrutinize directors’ and
controlling shareholders’ conduct relating to distribution of profits, especially in joint
venture or closely-held companies. Another example in the context of the old Act is
Donaldson Investments (Pty) Ltd v Anglo-Transvaal Collieries (1984 (3) SA 819 (A)),
where the court acknowledged that a company’s consistent failure to pay dividends, while
not illegal per se, could factor into a finding of oppressive conduct if coupled with other
prejudicial actions. Furthermore, under the 1973 Companies Act, there was precedent for
winding-up on just and equitable grounds when majority shareholders paid themselves
high remuneration and refused dividends to the minority (see Apco Africa (Pty) Ltd v Apco
Worldwide (Pty) Ltd 2008 (5) SA 615 (SCA), noting expectations of profit sharing in a
quasi-partnership context). These cases reinforce that while the default rule protects
directors’ freedom to decide on dividends, there is a safety valve in the law for extreme or
bad-faith situations.

*lllustrative Example: A recent South African commentary gave a real-world illustration
in the context of corporate governance: Old Mutual Limited’s board faced criticism for
withholding certain dividends, which led to shareholder and media scrutiny. While that
example was resolved without court intervention, it highlights that boards are accountable
to shareholders for dividend policy, at least politically if not legally. Majority shareholders
wield significant influence — either informally or through the formal powers described — to
ensure their interests (like receiving a return on investment) are not ignored.

Conclusion

In summary, under South African law shareholders cannot themselves declare or force a
dividend if the board decides against it, unless they take additional actions within their rights.
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The Companies Act 71 of 2008 vests the power to authorize dividends in the board of
directors, and a company may only pay dividends that the board has properly approved and
that the company can afford. Majority shareholders, however, are not without recourse. They
can assert control through corporate governance mechanisms: by calling meetings,
removing recalcitrant directors, and appointing directors who will align with shareholders’
dividend expectations. They can also modify the company’s constitution to enshrine a
dividend policy (if they have enough support), or as a last resort, seek a court’s intervention
on grounds of unfair prejudice or oppression if the directors’ conduct in withholding dividends is
patently unjust.

The balancing act in South African corporate law is to protect legitimate business decisions (like
retaining earnings for growth or stability) while ensuring shareholders are not unfairly deprived
of the fruits of their investment. The majority shareholders in the scenario described should
carefully evaluate the company’s financial position and the directors’ reasons. If a dividend is
clearly warranted, they can use the steps outlined — starting with diplomacy and escalating to
formal remedies — to achieve a payout. All actions should be guided by the Companies Act and
the company’s MOI, and if in doubt, the shareholders should seek professional legal advice to
navigate the process. By following the law’s provisions (Sections 46, 71, 163, etc.) and
respecting both the board’s role and the shareholders’ rights, a fair outcome can be pursued in
line with South African corporate law as of 2025.

24 S44 FINANCIAL ASSISTANCE TO ACQUIRE SHARES AND THE LENDING OF
MONEY
24.1 SECTION 46 (1) (b) (c)

This section uses the words “it reasonably appears that the company will satisfy the
solvency and liquidity tests” and the board has acknowledged that it has applied the test.

However, in regard to s 44 and s 45 different words are used and in both the instances of ss 44
and 45 the transaction must meet certain requirements one of which is “the board is satisfied
that the company would be in compliance with the solvency and liquidity test.”

Does this mean that if the board is satisfied no matter how unreasonable they are in the way they
apply the test or does it mean that if they are satisfied that the requirements for this section is
met?

There appears to be no reason why there is this slight difference of wording which will cause quite
a bit of inconsistency, the problem with these tests is that it is based on the predictions of the
directors especially in regard to the solvency situation. The Act in itself does not really supply
much help except in Section 4, the boards enquiry must be carried out from any financial
information contained in accounting records and financial statements. The board must consider
a fair valuation of the company’s assets and liabilities including any reasonable foreseeable
contingent assets and liabilities irrespective of whether or not arising as a result of the
proposed distribution or otherwise. It may consider any other valuation of the company’s assets
and liabilities that is reasonable in the circumstances. In determining the company’s assets and
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liabilities the board must take into account any reasonable foreseeable contingent assets and
liabilities to give a true picture of the company’s solvency and liquidity position.

If the company has property that is shown at cost, could the directors take into account market
value? | think yes.

Contingent liability is one that will become due and payable on the happening of a particular event.

S 44 is as follows;-

S$44. Financial assistance for subscription of securities.—(1) In this section, “financial

assistance” does not include lending money in the ordinary course of business by a company
whose primary business is the lending of money.

(2) Except to the extent that the Memorandum of Incorporation of a company provides
otherwise, the board may authorise the company to provide financial assistance by way
of a loan, guarantee, the provision of security or otherwise to any person for the purpose
of, or in connection with, the subscription of any option, or any securities, issued or to be
issued by the company or a related or inter-related company, or for the purchase of
any securities of the company or a related or inter-related company, subject to
subsections (3) and (4).

[Sub-s. (2) substituted by s. 30 (a) of Act No. 3 of 2011.]

(3) Despite any provision of a company’s Memorandum of Incorporation to the contrary,
the board may not authorise any financial assistance contemplated in subsection (2),
unless—

(a) the particular provision of financial assistance is—

(i) pursuant to an employee share scheme that satisfies the requirements
of section 97; or

(i) pursuant to a special resolution of the shareholders, adopted within
the previous two years, which approved such assistance either for the
specific recipient, or generally for a category of potential recipients, and
the specific recipient falls within that category; and

(b) the board is satisfied that—
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(i) immediately after providing the financial assistance, the company
would satisfy the solvency and liquidity test; and

(i) the terms under which the financial assistance is proposed to be given
are fair and reasonable to the company.

(4) In addition to satisfying the requirements of subsection (3), the board must ensure
that any conditions or restrictions respecting the granting of financial assistance set out
in the company’s Memorandum of Incorporation have been satisfied.

(5) A decision by the board of a company to provide financial assistance contemplated in

subsection (2), or an agreement with respect to the provision of any such assistance, is
void to the extent that the provision of that assistance would be inconsistent with—

(a) this section; or

(b) a prohibition, condition or requirement contemplated in subsection (4).

(6) If a resolution or an agreement is void in terms of subsection (5) a director of a
company is liable to the extent set out in section 77 (3) (e) (iv) if the director—

(a) was present at the meeting when the board approved the resolution or
agreement, or participated in the making of such a decision in terms of section
74; and

(b) failed to vote against the resolution or agreement, despite knowing that the
provision of financial assistance was inconsistent with this section or a
prohibition, condition or requirement contemplated in subsection (4).

[Sub-s. (6) amended by s. 30 (b) of Act No. 3 of 2011.]

24.2 FINANCIAL ASSISTANCE TO ACQUIRE OWN SECURITIES OR THOSE OF A
RELATED OR INTER-RELATED COMPANY
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S 44(2) is stated for convenience

“Except to the extent that the memorandum of incorporation of a company provides otherwise,
the board may authorize the company to provide financial assistance by way of a loan, guarantee,
the provision of security or otherwise to any person for the purpose of, or in connection with, the
subscription of any option, or any securities, issued or to be issued by the company or a related
or interrelated company, or for the purpose of any securities of the company or a related or inter-
related company, subject to subsection (3) or (4)”.

Financial assistance is not defined except where s 44 says that financial assistance does not
mean lending of any money by a company whose primary business is the lending of money. The
word “securities” are widely defined in s 1 and includes shares, debt instruments as well as
debentures.

S 44 (3) is an unalterable provision that has four requirements which must be met before a
board can authorize financial assistance.

S 44 (3) (a) provides that despite anything in a company’s MOI to the contrary the
board may not authorize any financial assistance unless it is covered by a special
resolution of the shareholders within the previous two years. This special resolution
must be approved for a specific recipient or generally for a category of potential
recipients and the specific recipient falls within that category. The special resolution is
not required if the particular resolution is in terms of an employee’s share scheme that
satisfies the requirements of s97.

The board may also not authorize any financial assistance unless immediately after
providing the financial assistance the company would satisfy the solvency and liquidity
test.

The third requirement is that the board cannot authorize such financial assistance
unless it is satisfied that the terms under which the financial assistance is proposed to be
given is fair and reasonable to the company. The Board’s decision cannot be
challenged under the basis that the directors have not properly exercised their duties to
the company and in no way would have prejudice creditors and shareholders.

The board must also be satisfied that if there are any restricting conditions in the MOI
that these conditions have been satisfied.

If the directors do something wrong in terms of this section it is not a criminal offence but the
directors could be held personally liable.

25 S45 - LOANS OR OTHER FINANCIAL ASSISTANCE TO DIRECTORS

25.1 INTRODUCTION

S 45 is the equivalent of S226 in the old Act and s 45(2) provides that except to the extent that
the companies MOI provides otherwise and subject to s45(3) and s45(4) the board may also
authorize the Board of companies direct or indirect financial assistance to

a director or prescribed officer
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a director or prescribed officer of a company which is related or inter-related to the
company

a company or corporation who is related or inter-related to the company
a member or corporation who is related or inter- related to the company

a person who or which is related to the company or any of the above.

25.2S 45

S45. Loans or other financial assistance to directors. —(1) In this section, “financial

assistance”—

(@) includes lending money, guaranteeing a loan or other obligation, and securing any debt or
obligation; but

(b) does not include—

(i) lending money in the ordinary course of business by a company whose primary

business is the lending of money;

(ii) an accountable advance to meet—

(aa) legal expenses in relation to a matter concerning the company; or

(bb) anticipated expenses to be incurred by the person on behalf of the
company; or

(iii) an amount to defray the person’s expenses for removal at the company’s request.

(2) Except to the extent that the Memorandum of Incorporation of a company provides otherwise,

the board may authorise the company to provide direct or indirect financial assistance to a director or
prescribed officer of the company or of a related or inter-related company, or to a related or inter-
related company or corporation, or to a member of a related or inter-related corporation, or to a
person related to any such company, corporation, director, prescribed officer or member, subject to
subsections (3) and (4).

(3) Despite any provision of a company’s Memorandum of Incorporation to the contrary, the board
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may not authorise any financial assistance contemplated in subsection (2), unless—

(@) the particular provision of financial assistance is—

(i) pursuant to an employee share scheme that satisfies the requirements of section
97; or

(ii) pursuant to a special resolution of the shareholders, adopted within the previous
two years, which approved such assistance either for the specific recipient, or
generally for a category of potential recipients, and the specific recipient falls within
that category; and

(b) the board is satisfied that—

(i) immediately after providing the financial assistance, the company would satisfy the
solvency and liquidity test; and

(ii) the terms under which the financial assistance is proposed to be given are fair and
reasonable to the company; and

[Para. (b) substituted by s. 31 (a) of Act No. 3 of 2011.]

(4) In addition to satisfying the requirements of subsection (3), the board must ensure that any
conditions or restrictions respecting the granting of financial assistance set out in the company’s

Memorandum of Incorporation have been satisfied.

(5) If the board of a company adopts a resolution to do anything contemplated in subsection (2),

the company must provide written notice of that resolution to all shareholders, unless every
shareholder is also a director of the company, and to any trade union representing its
employees—

(a@) within 10 business days after the board adopts the resolution, if the total value of all loans,
debts, obligations or assistance contemplated in that resolution, together with any previous
such resolution during the financial year, exceeds one-tenth of 1% of the company’s net worth
at the time of the resolution; or

(b) within 30 business days after the end of the financial year, in any other case.
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(6) A resolution by the board of a company to provide financial assistance contemplated in

subsection (2), or an agreement with respect to the provision of any such assistance, is void to the
extent that the provision of that assistance would be inconsistent with—

(a) this section; or

(b) a prohibition, condition or requirement contemplated in subsection (4).

(7) If a resolution or an agreement is void in terms of subsection (6) a director of a company is

liable to the extent set out in section 77 (3) (e) (v) if the director—

(a) was present at the meeting when the board approved the resolution or agreement, or

participated in the making of such a decision in terms of section 74; and

(b) failed to vote against the resolution or agreement, despite knowing that the provision of
financial assistance was inconsistent with this section or a prohibition, condition or

requirement contemplated in subsection (4).

[Sub-s. (7) amended by s. 31 (b) of Act No. 3 of 2011.]

S 45 like s 44 does not define financial assistance, all that it says is that financial assistance
includes lending money, guarantee a loan or other obligation and securing any debt obligation
but does not include lending money in the ordinary course of the business or of a company whose
primary business is the lending of money, or an accountable advance to meet legal expenses of
a matter concerning the company or to meet anticipated expenses to be incurred by the person
on the person’s behalf or an amount to defray the personal expenses for the removal at the
company’s request.

The fundamental difference between s 44 and s 45 is that s 44 is for the financial assistance for
the subscription or purchase of securities whereas the purpose of s 45 is for financial assistance
for any particular purpose. The Act does not provide a description of financial assistance in s
45(2) and the words direct or indirect widens the type of financial assistance that may be
given. One also needs to look at the definition of related or inter-related.

The way the wording of the section is couched is that it applies to a much wider group of people
including intergroup loans which are everyday incurrences in larger groups of companies. There
is also a danger that such loans may be in the hands of controlling shareholders which if made
could be detrimental to the company.
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The experts feel that the situation in regard to S45 is too wide and a practical consequence is that
in a group of companies the company will have to table a special resolution every second or bi-
annual shareholders meeting for approval of loans to other companies that form part of the group.
Another thing that has to happen is that despite the special resolution with every loan the board
has to satisfy the solvency and liquidity test as well as the fact that the terms of the financial
assistance as proposed are fair and reasonable to the company.

The board also has to make sure that whatever terms there are in the MOI have been complied
with.

25.3 S45 - ADDITIONAL DISCLOSURES

There is also a new disclosure in terms of S45(5) which is not a requirement in S44 which provides
that if a resolution in terms of S45(2) is adopted the company must provide written notice of that
resolution to all shareholders unless every shareholder is also a director and to any trade union,
representing its employees.

There are two conditions where this is applicable, this disclosure must be provided within 10
business days after the resolution is adopted, if the total value of all the total debts or obligations
of assistance contemplated in the resolution together with any other previous resolutions during
the financial year exceeds one tenth of 1 % of the company’s net worth at the time of the resolution
or within 30 business days after the end of the financial year in any other case.

In terms of S 45(6) if the granting of such financial assistance is in conflict with any term in the
MOI then the transaction is void.

25.4 EXAMPLE OF THE SPECIAL RESOLUTION REQUIRED

This special resolution is with the courtesy of Murray and Roberts

Provision of financial assistance to any company related or inter-related to the Company
or to any juristic person who is a member of or related to any such companies

‘RESOLVED THAT, as a general approval, the Company may, in terms of section 45(3)(a)(ii) of
the Companies Act, 71 of 2008, as amended (“Companies Act’) and subject to compliance with
the remainder of section 45 of the Companies Act, provide any direct or indirect financial
assistance (‘financial assistance’ will herein have the meaning attributed to it in section 45(1) of
the Companies Act) that the board of directors of the Company may deem fit to any related or
inter-related company or to any juristic person who is a member of or related to any such
companies (‘related’ and ‘inter-related’ will herein have the meaning so attributed in section 2 of
the Companies Act) (on the terms and conditions, to the recipient/s, in the form, nature and extent,
and for the amounts that the board of directors of the Company may determine from time to time).”

Reason for and effect of special resolution number 1:
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The reason for and effect of special resolution number 1 (“Special Resolution”), if adopted, will be
to confer authority on the board of directors of the Company to authorise financial assistance to
companies related or inter-related to the Company, or to any juristic person who is a member of
or related to any such companies generally as the board of directors of the Company may deem
fit, on the terms and conditions, and for the amounts that the board of directors may determine
from time to time, for a period of about fifteen months up to and including the 2012 annual general
meeting of the Company from the date of adoption of the Special Resolution, and in particular as
specified in this special resolution. The granting of the general authority would obviate the need
to refer each instance of provision of financial assistance in the circumstances contemplated in
the Special Resolution for ordinary shareholder approval.

This general authority would assist the Company with, inter alia, making inter-company loans to
subsidiaries of the Company, or inter-related companies, as well as granting letters of support
and guarantees in appropriate circumstances. This would avoid undue delays and attendant
adverse financial impact on subsidiaries, or inter-related companies, as it would facilitate the
expeditious conclusion of negotiations.

This general authority would be valid up to and including the 2012 annual general meeting of the
Company. In the event that the Special Resolution is adopted by the ordinary shareholders of the
Company, thereby conferring general authority on the board of directors of the Company to
authorise financial assistance to companies related or inter-related to the Company or to any
juristic person who is a member of or related to any such companies, then the board of directors
of the Company shall not authorise any financial assistance contemplated in such Special
Resolution unless the board:

1. is satisfied that immediately after providing the financial assistance, the Company will
satisfy the solvency and liquidity test contemplated in section 4 of the Companies Act
(section 45(3)(b)(i)); and

2. is satisfied that the terms under which the financial assistance is proposed to be given
are fair and reasonable to the Company (section 45(3)(b)(ii)); and

3. has ensured that any conditions or restrictions in respect of the granting of financial
assistance set out in the Company’s Memorandum of Incorporation have been satisfied
(section 45(4)).

This Special Resolution does not authorise the provision of financial assistance to a director or
prescribed officer of the Company.

192 | Page



Basic and Advanced Company Law Course 193

26 RELATED AND INTER RELATED PERSONS

In the context of the Companies Act, the relationships between people and juristic persons are
delineated to ensure proper governance, control, and structure of companies. The relationships
defined in the Companies Act include:

1. Relationships between Natural Persons:

- Two individuals are considered related if they are married, live together in a relationship akin to
marriage, or are separated by no more than two degrees of natural or adopted consanguinity or
affinity. This includes immediate family members like children, siblings, and parents.

2. Relationship between a Natural Person and a Juristic Person:

- A natural person is related to a juristic person (e. g. , a company or trust) if the individual
directly or indirectly controls the juristic person. Control is determined based on the ability to
exercise majority voting rights or appoint directors who control the company.

3. Relationships between Juristic Persons:

- Juristic persons (e. g. , companies, trusts) are related if one controls the other, or they are
subsidiaries or fellow subsidiaries under the control of a common affiliate. This relationship is
crucial for understanding corporate structures and subsidiary arrangements.

4. Inter-Related Persons:

- This term is used when three or more people or entities are involved in a chain of
relationships. For instance, if person A is related to person B, and person B is related to person
C, then all are considered inter-related. This structure helps to outline complex business
networks.

5. Control Definition:

- Control over a juristic person is broadly defined to include scenarios where an individual or
group can dictate the company’s operations, whether through shareholding, voting rights, or
management appointments.

These definitions help ensure clarity in operational authority and accountability within and
across corporations and are designed to safeguard minority interests and enhance corporate
governance.

| Type of Relationship | Description |

| Natural -> Natural | Individuals related by marriage, cohabitation, or within two
degrees of consanguinity (e. g., siblings, parents). |
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| Natural -> Juristic | A natural person directly or indirectly controls a juristic
person (e. g., significant shareholding or influence). |

| Juristic -> Juristic | One juristic person controls another (e. g. , parent
company and subsidiary), or both are under common control. |

| Inter-Related Persons | Three or more entities in a relationship chain (e. g., A
-> B -> C), showing connectivity through cascading influence. |

| Control over Juristic | Involves having majority voting rights, the ability to
appoint/remove directors, or other significant influence. |

This table categorizes and summarizes the hierarchical and influence-based
relationships outlined in the Companies Act, thereby clarifying structural and
control dynamics within and among corporate entities.

26.1 INTRODUCTION

The term related or interrelated person is widely used around the world including on the JSE
and there is a whole chapter provided in the listing requirements devoted to transactions between
related parties.

As a company secretarial practitioner this is something you need to know as the term related
person appears in the companies Act 80 times. These terms have been included in the
Companies Act to increase transparency and improve the standards of corporate governance.
These terms are used in the context of safeguarding minority shareholders against the majority
of shareholders or directors taking unfair advantage of these relationships.

Where two parties transact the transaction may be between 2 people who are related which may
be to the detriment of minority shareholders. E.g. where a loan is made to a director. In terms of
s 45 a special resolution is required. What is the position if the loan is made to another person
who has a relationship with the director!

It may also be that related or interrelated parties act independently or at arm’s length and the act
empowers the court, the takeover regulation panel or the Companies Tribunal from exempting
such parties from the provisions of the act.

26.2 THE LAW
Three relationships are defined namely between or amongst two or more:
1. natural persons.

2. juristic persons.
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3. Natural and juristic persons
Section 1 of the Act contains the following definitions:

“related”, when used in respect of two persons, means persons who are connected to one
another in any manner contemplated in section 2 (1) (a) to (c);

“inter-related”, when used in respect of three or more persons, means persons who are
related to one another in a linked series of relationships, such that two of the persons are
related in a manner contemplated in section 2 (1), and one of them is related to the third in any
such manner, and so forth in an unbroken series;

2. Related and inter-related persons, and control.—

(1) For all purposes of this Act—

(a) an individual is related to another individual if they—

(i) are married, or live together in a relationship similar to a marriage; or

(i) are separated by no more than two degrees of natural or adopted
consanguinity or affinity;

(b) an individual is related to a juristic person if the individual directly or indirectly
controls the juristic person, as determined in accordance with subsection (2); and

(c) ajuristic person is related to another juristic person if—

(i) either of them directly or indirectly controls the other, or the business of the
other, as determined in accordance with subsection (2);

(ii) either is a subsidiary of the other; or

(iii) a person directly or indirectly controls each of them, or the business of each
of them, as determined in accordance with subsection (2).
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(2) For the purpose of subsection (1), a person controls a juristic person, or its business, if—

(a) in the case of a juristic person that is a company—

(i) that juristic person is a subsidiary of that first person, as determined in
accordance with section 3 (1) (a); or

(i) that first person together with any related or inter-related person, is—

(aa) directly or indirectly able to exercise or control the exercise of a
majority of the voting rights associated with securities of that company,
whether pursuant to a shareholder agreement or otherwise; or

(bb) has the right to appoint or elect, or control the appointment or
election of, directors of that company who control a majority of the votes
at a meeting of the board;

(b) in the case of a juristic person that is a close corporation, that first person owns the
majority of the members’ interest, or controls directly, or has the right to control, the

majority of members’ votes in the close corporation;

(c) in the case of ajuristic person that is a trust, that first person has the ability to control
the majority of the votes of the trustees or to appoint the majority of the trustees, or to

appoint or change the majority of the beneficiaries of the trust; or

(d) that first person has the ability to materially influence the policy of the juristic person
in a manner comparable to a person who, in ordinary commercial practice, would be
able to exercise an element of control referred to in paragraph (a), (b) or (c).

(3) With respect to any particular matter arising in terms of this Act, a court, the Companies

Tribunal or the Panel may exempt any person from the application of a provision of this Act that
would apply to that person because of a relationship contemplated in subsection (1) if the
person can show that, in respect of that particular matter, there is sufficient evidence to
conclude that the person acts independently of any related or inter-related person.

3. Subsidiary relationships.—
(1) A company is—
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(a) a subsidiary of another juristic person if that juristic person, one or more other
subsidiaries of that juristic person, or one or more nominees of that juristic person or any
of its subsidiaries, alone or in any combination—

(i) is or are directly or indirectly able to exercise, or control the exercise of, a
majority of the general voting rights associated with issued securities of that
company, whether pursuant to a shareholder agreement or otherwise; or

(i) has or have the right to appoint or elect, or control the appointment or election
of, directors of that company who control a majority of the votes at a meeting of
the board; or

(b) a wholly-owned subsidiary of another juristic person if all of the general voting rights
associated with issued securities of the company are held or controlled, alone or in any

combination, by persons contemplated in paragraph (a).

(2) For the purpose of determining whether a person controls all or a majority of the general
voting rights associated with issued securities of a company—

(a) voting rights that are exercisable only in certain circumstances are to be taken into
account only—

(i) when those circumstances have arisen, and for so long as they continue; or

(ii) when those circumstances are under the control of the person holding the
voting rights;

(b) voting rights that are exercisable only on the instructions or with the consent or
concurrence of another person are to be treated as being held by a nominee for that other

person; and

(c) voting rights held by—
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(i) a person as nominee for another person are to be treated as held by that other
person; or

(ii) a person in a fiduciary capacity are to be treated as held by the beneficiary of
those voting rights.

(3) For the purposes of subsection (2), “hold”, or any derivative of it, refers to the registered or
direct or indirect beneficial holder of securities conferring a right to vote.

In order to sum up

Related — when used in respect of 2 or more persons who are connected to one another in the
manner contemplated in s 2(1) (a) (b) and (c).

Inter-related - when used in respect of three or more person mean persons who are related to
one another in a linked series of relationships such that two of the persons are related in a manner
as defined in 2(1) and one of them is related to the third in any such matter and so forth in an
unbroken series.

relationship includes the connection existing between any two or more persons who are related
or inter related as determined in a in terms of 2.

Where 2 persons are related s 2(1) (a) (b) and (c).
Note the word persons includes juristic person.

S 2 provides that for the purposes of the Act any two natural persons are related to one another
if they are married or live together in a relationship similar to a marriage or separated by more
than two degrees of natural or adopted consanguinity or affinity. This includes children,
grandchildren, parents, grandparents, siblings and in-laws including grandparents in law.

S 2 (1) (b) provides that a natural person is related to a juristic person if the natural person directly
or indirectly controls the juristic person as determined in accordance with s 2 (2)

Section 2 (1) (c) provides that for all purposes of the Act two juristic persons are related to one
another if;

1. Either of them directly or indirectly controls the other, or the business of the other as
determined in accordance with s 2(2) or

2. Either is a subsidiary of the other, or;

3. A person directly or indirectly controls each of them or the business of each of them as
determined in accordance with s 2.2.
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This includes a holding company and it is direct and indirect subsidiaries as well as fellow
subsidiaries of a common controlling shareholder irrespective of whether the controlling
shareholder is a natural or juristic person.

26.3 THE MEANING OF CONTROL OF A JURISTIC PERSON

The word control is capable of numerous meanings. The words ‘control of a company’ is
defined in s 2 (2) (a)

For the purposes of s 2(1) a person (first person) controls a company or its business;

1. if that company is a subsidiary of the first person as determined in terms of s
3(1)(a). This means the subsidiary by definition is always related to its holding company
and vice versa.

2. The first person together with any related or inter-related person is directly or indirectly
able to exercise or control the majority of the voting rights associated with securities of
that company whether pursuant to a shareholder agreement or otherwise or

Has the right to appoint or elect or control the appointment or election of directors of that company
who controls a majority of the votes at a board meeting.

Control at board level is something that is tested by the majority of the votes that the directors
control. There is a common law duty that whichever way director’s vote they must carry out their
fiduciary duty which is a common law principle. A Close Corporation and Trust are included in
these definitions and it is just a question of control.

S 2(2)(d) is a catch all and takes the meaning of control even further.
26.4 APPLICATION FOR EXEMPTION

In terms of Section 2(3) one can ask for exemption for the various related parties if they act
independently, this exemption can be made by an application to Court, The Company Tribunal or
the Take-Over Regulation panel which may exempt any person from the application of the
abovementioned provisions. The application must show that there is sufficient evidence to
conclude that the person acts independently of any related or inter- related person.

27 WHEN IS A PRIVATE COMPANY REGULATED?
27.1 INTRODUCTION

The new companies act brings in an entirely new concept in that under certain conditions a private
company can become regulated. In order to understand this concept, there are some terms we
need to understand viz. fundamental transaction and affected transaction. This section is
aimed at company secretarial practitioners who handle company secretarial work for private
companies. The Companies Act 2008 is quite different to the previous act in regard to regulated
companies and affected transactions in that a private company can now fall within the definition
of a regulated company resulting in additional administrative requirements. There is confusion as
many practitioners don’t know about these requirements and in the case of many smaller
companies there is probably no compliance.
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27.2 FUNDAMENTAL TRANSACTIONS

Chapter 5 SS112 — 117 of the Act is headed fundamental transactions, take overs and
offers.

The expression fundamental transactions are not defined in the Act. Itis used to describe three
types of transactions, each of which fundamentally alters a company due to a material change
in its assets, its securities or its shareholders.

e The disposal of all or the greater part of the company’s assets or undertaking — s
112;

“all or the greater part of the assets or undertaking”, when used in respect of a
company, means—

(@) in the case of the company’s assets, more than 50% of its gross assets at fair
market value, irrespective of its liabilities; or

(b) in the case of the company’s undertaking, more than 50% of the value of its entire
undertaking, at fair market value;

e A scheme of arrangement between a company and its security holders — s 114;

Proposals for scheme of arrangement.—(1) Unless it is in liquidation or in the course of
business rescue proceedings in terms of Chapter 6, the board of a company may propose and,
subject to subsection (4) and approval in terms of this Part, implement any arrangement
between the company and holders of any class of its securities, by way of, among other
things—

(@) a consolidation of securities of different classes;

(b) a division of securities into different classes;

(c) an expropriation of securities from the holders;

(d) exchanging any of its securities for other securities;

(e) a re-acquisition by the company of its securities; or

(f) a combination of the methods contemplated in this subsection.

[Sub-s. (1) substituted by s. 70 (a) of Act No. 3 of 2011.]

and
e An amalgamation or a merger- s113.
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“amalgamation or merger” means a transaction, or series of transactions, pursuant to an

agreement between two or more companies, resulting in—

(a) the formation of one or more new companies, which together hold all of the assets and
liabilities that were held by any of the amalgamating or merging companies immediately
before the implementation of the agreement, and the dissolution of each of the
amalgamating or merging companies; or

(b) the survival of at least one of the amalgamating or merging companies, with or without
the formation of one or more new companies, and the vesting in the surviving company or
companies, together with such new company or companies, of all of the assets and
liabilities that were held by any of the amalgamating or merging companies immediately
before the implementation of the agreement;

27.3 PARAMETERS THAT WOULD FORCE S48(8) TO MOVE TO S114

Name the parameters that would force a buyback under s48(8) to s114 as a fundamental
transaction.

The parameters that would force a share buyback under Section 48(8) to fall under Section
114 as a fundamental transaction (even with the removal of the 5% rule) involve considerations
related to the nature and impact of the transaction. Here's a detailed list of the key parameters:

1. Nature of the Buyback - Scheme of Arrangement
 Section 114(1)(e): A buyback may be classified as a scheme of arrangement if:
* It involves a negotiated agreement with one or more shareholders.

* The transaction fundamentally alters the rights or obligations of shareholders (e.g.,
differing classes of shares, voting rights, or ownership percentages).

2. Impact on Ownership Structure

* A buyback that significantly changes the control or voting power within the company
can be classified as a fundamental transaction. Examples include:

* Buyback from a majority shareholder: This could lead to a shift in control or
concentrated power among remaining shareholders.

* Substantial reduction in public float: For listed companies, this may affect the
shareholding base and market dynamics.
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3. Procedural Complexity

« If the buyback requires shareholder approval via a special resolution under Section
115, it is more likely to be categorized as a fundamental transaction.

4. Involvement of a Regulated Scheme

« If the buyback triggers provisions of Section 118 (Takeover Regulations), such as:

* The buyback involving related or interdependent transactions that fall under
regulatory scrutiny.

* The company being subject to the Takeover Regulations Panel’s oversight due to
the magnitude or nature of the buyback.

5. Financial and Legal Thresholds

* A buyback that affects the company’s capital structure, solvency, or liquidity may
attract scrutiny under Section 114. This includes:

* Transactions funded by significant debt or which materially impact the company's
financial health.

* A reduction in share capital that disrupts shareholder equity or distributions.
6. Shareholder Rights and Appraisal

«If the buyback grants dissenting shareholders appraisal rights under Section 164, this
suggests that the transaction impacts shareholder interests sufficiently to qualify as a
fundamental transaction.

7. Targeted Shareholders

* Selective Buybacks (rather than proportional or open-market repurchases) may require
compliance with Section 114 if:

* Certain shareholders receive preferential treatment.
« Specific shareholder rights (e.g., preferential shares) are extinguished or altered.
8. Multiple Case Law and Context-Specific Triggers

* The courts and legal interpretations may also classify a buyback as fundamental based
on:

* The cumulative effect of transactions that collectively meet the Section 114
threshold.

* The company's articles of incorporation or shareholder agreements that
impose additional requirements.
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Conclusion

Even with the removal of the 5% rule in Section 48(8), a buyback can trigger Section 114 if it
involves:

1. A scheme of arrangement,

2. Significant structural changes (ownership or control),

3. A need for shareholder approval under Section 115,

4. Procedural obligations like fairness opinions or Takeover Panel involvement.

Each buyback must be evaluated on its facts, considering its impact on the company and its
shareholders.

27.4 APPROVAL OF A FUNDAMENTAL TRANSACTION

The Act has simplified the common approval procedure for all three fundamental
transactions. Thisis foundins 115. Where a shareholder opposes any one of these transactions,
the shareholders have what we call an appraisal right in terms of s 164.

When any of these transactions are preformed both s 115 and s 164 must accompany the notice
given to shareholders.

A special resolution is required for a fundamental transaction to be approved. However, a court
approval will be required if 15% of the voting rights requires the company to seek court approval.
The court is required to review the resolution and not the transaction unless it is manifestly unfair
to a group of shareholders and is tainted with a conflict of interest.

27.5 THE TAKEOVER REGULATION PANEL

The law in regard to the Takeover Regulation Panel (TRP) and all the situations requiring
involvement from the panel is highly complex and in the case of private companies somewhat of
a surprise. It is not the intention to deal with the Takeover Regulation Panel in detail but to deal
only with the situation where private companies fall within the scope of the TRP regulations.
Where a private company is defined as regulated and has an affected transaction the
compliance required is onerous and costly.

One needs to ask the question in regard to this part of the law - was it really necessary to apply
this complex and costly compliance to the smaller company as one of the reasons given for the
new company’s act was to make the administration burden easier and quicker? The TRP
charges R3420 per hour for work done.

For more information on the Takeover Regulation Panel refer to their website www.trpanel.co.za

“The Companies Act 71 of 2008 (the Act) which became effective on 1 May 2011 brings about
new changes in the regulation of mergers and takeovers of companies. The Act created the
Takeover Regulation Panel (TRP) in terms of section 196 to replace the Securities Regulation
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Panel (the SRP) which was established in accordance with Chapter XVA of the Companies Act
No. 61 of 1973.”

“The TRP will perform the same functions as those which were performed by the SRP. In
terms of section 201 of the Act, the TRP is responsible to:

* Regulate affected transactions and offers (as defined in the Act);
* Investigate complaints with respect to affected transactions and offers;
* Apply for a court order to wind up a company in appropriate circumstances;

» Consult with the Minister is respect of additions, deletions or amendments to the Takeover
Regulations.”

S 119 deals with the purpose of the take-over regulation panel and one of the things that they
must do is to not consider the commercial advantages or disadvantages of any
transaction or proposed transaction. They have to ensure the integrity of the marketplace
and fairness to the holders of the securities of regulated companies. They must ensure that
all the holders of the shares get all the necessary information to allow them to make a fair and
informed decision. They must ensure that the shareholders of regulated companies have
adequate time to obtain the necessary advice with respect to offers. The take-over regulation
panel must prevent actions by a regulated company designed to impede or frustrate or defeat
an offer or the making of a fair and informed decision by the holders of that company’s
securities.

27.6 AFFECTED TRANSACTION

S 117 to s 127 and the takeover regulations do not apply unless a transaction is an affected
transaction or an offer as defined in s 117.

S 117(1)(c) is the cornerstone definition of the takeover regime. It provides that an affective
transaction means;

1.

2.

A transaction or series of transactions amounting to the disposal of all or the greater
part of the assets or undertaking of a “regulated company” as contemplated in s 112,
other than in an approved business rescue plan — see s 118(3); This disposal refers to the
assets only. The assets must exclude liabilities and must be greater than 50% of the
assets of the company which must be fairly valued:;

An amalgamation or merger as contemplated in s 113, if it involves at least one regulated
company i.e. subject to s 118(3);

A scheme of arrangement between a regulated company and its shareholders as
contemplated in s 114 i.e. subject to s 118(3). A re-acquisition of shares or buyback is
included in a scheme of arrangement if more than 5% of the shares are repurchased.

27.7 BUYBACK OF SHARES
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Many smaller companies do a buyback of shares instead of paying a dividend for obvious
reasons. In the case of the buyback of shares that constitutes more than 5% of a share capital
class this falls within the definition s 48 (8) (b) of an affected transaction and s 114 and s 115 kick
in with full TRP compliance being necessary where the company is regulated, despite the size of
the company. The Companies Act 2008 does not differentiate between large and small companies
as far as s 114 is concerned. On the face of it, it seems that even small companies have to comply
with expensive administration in that they have to appoint an independent expert.

S 48 (8) (b) says that subject to the requirements of s 114 and s 115, if considered alone or
together in a series of buy back transactions which amount to more than 5% of any particular
class of share capital then this transaction has to be conducted in terms of s 114 and s 115. This
means that it falls within the definition of an affected transaction, which also means that if it is a
private company the private company, could very well become classified as a regulated
company.

27.8 REGULATED COMPANY

We need to understand the definition of a regulated company. The takeover provisions ss 117 -
127 only apply to a regulated company.

A regulated company is defined in terms of s117 (1) (i) as a company in which Part B, Part C and
the Takeover Regulations apply as determined in accordance with s 118(1) and (2). This means
that in terms of 118 (1) and 118 (2) various types of company are specified as a regulated
company and under certain conditions a private company falls within the definition of a regulated
company.

Section 118 (1) states that the provisions of the company’s act and the takeover regulations will
apply with respect to an affected transaction or an offer involving a profit company or its
securities if the company is:

a. A public company;
b. A state owned company;

c. A private company only if the MOI expressly provides that the company and
its securities are subject to Part B, Part C of the Takeover Regulations and
if more than the prescribed percentage currently (10%) of its issued
securities have been transferred (other than between related or interrelated
persons) within the 24 month period before the date of a particular affected
transaction or offer.

Refer to the definition of related and interrelated in s 2 of the act as it will have a major bearing
on whether a private company becomes regulated or not. It is important that we understand what
related and inter-related means. In regard to individuals a related party would be a relationship
within two degrees of consanguinity or relationship steps, example it would be a brother, but not
a cousin as a cousin is more than 2 relationship steps.
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In regard to the shares being held by a company, close corporation or trust one would need to
look at who in effect controls the voting rights of these entities and determine what the relationship
is. If they do not fall within two degrees of relationship steps they are outsiders then the
transaction in question would make the company a regulated company if there is an affected
transaction.

In a private company if securities of 10% or more were transferred within the last 24 months to an
unrelated party this does not necessarily make the company a regulated company. It only
becomes a regulated company if there is an offer or proposal for an affective transaction in terms
of s 112 s 113 and s 114. It is at this point that the company becomes a regulated company and
has to comply with all the necessary requirements and make the necessary applications to the
TRP.

27.9 S118(c)(i) NOT IN EFFECT

Section 118(c)(i) of the Companies Act, which is currently not in effect,
states:

(b)a private company, but only if-

“(i) it has 10 or more shareholders with a direct or indirect shareholding in the
company and meets or exceeds the financial threshold of annual turnover or
asset value determined in terms of subsection (2): Provided that the Panel may
exempt any particular transaction affecting a private company in terms of section
119(6);"

This section is proposed to be substituted by a new provision under Act 16 of
2024, which is yet to be determined.

Subsection 2 of Section 118 of the Companies Act states:

"The Minister, after consulting the Panel, may prescribe a minimum percentage,
being not less than 10 percent, of the issued securities of a private company
which, if transferred within a 24-month period as contemplated in subsection
(1)(c)(i), would bring that company and its securities within the application of this
Part, Part C, and the Takeover Regulations in terms of that subsection"

This subsection allows the Minister, in consultation with the Panel, to set financial
thresholds based on the annual turnover or asset value of the company to
determine which private companies are subject to the provisions of Part B and
Part C of this Chapter.

27.10 DECISION CHART
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27.11 REPORTING OR APPROVAL REQUIREMENTS

S 121 clearly and directly applies the takeover provisions of the Act to affected transactions and
offers by providing that any person making an offer;

1. Must comply with all the reporting or approval requirements as set out in Part B
and Part C of the Takeover Regulations (except to the extent that the panel has
exempted them from any requirement); and

2. Must not give effect to an affected transaction unless the panel has issued a
compliance certificate with respect to the transaction (or granted an exemption for
the transaction).

The question that arises in this situation is what happens if a private company falls within the
definition of a regulated company and does not make the necessary application to the TRP
because of ignorance! What now! In terms of s 121 (b) any person making an offer or proposal
cannot give effect to the transaction unless the TRP issues a compliance certificate or an
exemption. There could be dire consequences if compliance has not taken place and parties wish
to get out of their obligations. This area poses a grave potential risk for secretarial practitioners
and company secretaries who do not advise companies correctly.

27.12 EXEMPTION

The panel in terms of s 119 (6) may wholly or partially and conditionally or unconditionally
exempt an offeror or an offer to an affected transaction from the application of any provision
of Part B and Part C or the Takeover Regulations if;

a. There is no reasonable potential of the affected transaction prejudicing the interest of
an existing holder of a regulated company’s securities;

b. The cost of compliance is disproportional relative to the value of the affected
transaction or;

c. If doing so is otherwise reasonable and justifiable in circumstances having regard to
the principle and purposes of Part B, Part C and the Takeover Regulations.

There is a process whereby a smaller company can make application for exemption and all the
shareholders need to sign a waiver. The TRP will consider the application and levy a cost of
R3420 per hour. In all likelihood the exemption will be granted but at an exorbitant cost.

27.13 CONCLUSION

| believe that in the light of all the rules around private companies this has to be overkill and places
a huge burden of administration not only for companies but for the regulators. A better solution
needs to be found.

Perhaps what should happen is that provided all the existing shareholders of the private
company agree in the abovementioned situation, they should sign a particular document or form
to the effect that no shareholder is prejudiced by the affected transaction. There should be no
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cost or perhaps only a nominal cost associated with this filing. Once the form is filed then
automatic exemption is granted to the private company and no time need be spent on the
matter by the TRP.

27.14 PROPOSED AMENDMENT FOR PRIVATE COMPANY THAT MAY BE
REGULATED

Revised Triggers for Private Company Takeover Regulation see S 118.

There will be a new trigger for private companies under the takeover regulations. This
amendment will replace the current trigger (if a company has in the previous 24 months had a
transfer of 10% or more of its securities other than between related or interrelated parties).

Instead, private companies will be caught by the takeover regulations if they:

*have 10 or more shareholders with a direct or indirect shareholding in the company; and

*meet or exceed the financial threshold of annual turnover or asset value to be
determined by the Minister in general or about specific industries. This threshold has not
yet been provided.

The result of this amendment is that companies not previously caught by these additional
requirements, when implementing affected transactions (ie a sale of all or a greater part of the
assets or undertakings of a company; a merger; a scheme; a change in beneficial shareholding
in increments of 5%; mandatory offers or squeeze outs; etc), will have to comply with or obtain
exemptions from compliance with the takeover regulations.

28 TRP GUIDELINES
There are some guidelines and regulations published on the TRP site, www.trpanel.co.za.

28.1 PRIVATE COMPANY STARTUPS

There is a guideline that deals with the exemption of shelf companies in certain circumstances
that says the following;

The Panel hereby publishes a Guideline that:

2.1 Notwithstanding that a percentage exceeding 10% of the issued securities is being disposed
of by the incorporator and is transferred to the user in an initial transaction, the Panel does not
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regard such initial transaction as categorizing such private company, for purposes of that initial
transaction alone, as a regulated company in terms of section 118.1 of the Act, on the basis that
no shares had been transferred within the period of 24 months immediately before the date of
such initial transaction. Accordingly, the Panel will not insist on compliance with the Takeover
Regulations in respect of the initial transactions taking into consideration the purpose and
objects of the Takeover Regulations.

2.2 However, thereafter for at least 24 months following such initial transaction such
private company will, in terms of section 118.1(c) (i) of the Act, be categorized as a regulated
company.

2.3 The Panel recognises that in the initial start-up phase of a private company the burden
of compliance with Part B, Part C and the Takeover Regulations may, in many instances be
unduly harsh on a private company. Accordingly, the Executive Director may, against
submission of an application setting out all relevant facts, in terms of Section 119.6, exempt
parties to an affected transaction from the application of Part B, Part C and the Takeover
Regulations if he considers an exemption to be 3 reasonable and justifiable in the
circumstances having regard to the objects and purposes of Part B, Part C and the Takeover
Regulations.

28.2 EXEMPTION FOR DEALERS IN SECURITIES

’

(ii) granted an exemption for that transaction.’

1.3 The Panel recognises that these provisions referred to above may have unintended
consequences taking into consideration the purpose and object of the Act and the Regulations.
In some instances, it has been interpreted that parties are required to make an offer in
compliance with the Act and Part B, Part C and the Takeover Regulations.

1.4 The Panel also recognises that it is not practical, nor in the interests of persons dealing in
securities to have to comply with the provisions of Section 121(b)(i), when a person wishing to
deal in securities, where a threshold prescribed in Section 122(1) may be breached, is obliged
obtain a compliance certificate from the Panel prior to such dealing taking place.

2. The Panel hereby publishes a Guideline that, all transactions undertaken in terms of section

122(1) of the Act, are hereby exempted in terms of Section 119 (6) of the Act, from compliance
with the provisions of Section 121(b)(i) of the Act, relating to issuing of a compliance certificate.
In granting the exemption, the Panel considered the principles and purpose of the Act, and the
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Regulations the Panel and is of the view that it is reasonable and justifiable to grant the
exemption.

3.  However, all acquisitions and disposals in terms of section 122(1) are required to
comply with the notification requirements of this section.

28.3 EXAMPLE OF A TRANSACTION

Question

We have company A (Pty) Ltd which has 4 shareholders each holding 25% of the issued shares
of the company. The 4 shareholders are brothers. The company holds a significant portfolio of
properties in the retail sector.

Exactly one year ago one of the brothers sells his 25% interest to an unrelated outsider as he
wanted to emigrate. The share transfer had the blessing of the remaining 3 brothers at that time
and the transaction went through without a problem.

Today A (Pty) Ltd received an offer for selected portions of its property portfolio.

You as the company secretarial practitioner have to advise the directors of the company on how
to proceed.

Answer

The first thing that we need to do is to determine whether this transaction falls within the definition
of an affected transaction as defined in s 117(c) and in this instance we would need to look at s
112 — proposals to dispose of all or a greater part of assets or undertaking as well

The first thing that we need to determine is that this is not part of a business rescue plan, if it was
it would not be an affected transaction. It is also not a transaction between a wholly owned
subsidiary and its holding company or between various combinations of wholly owned
subsidiaries and holding companies so at this point it may very well fall within the ambit of Section
112 and then s 112 would not apply.

The next thing we need to determine is if this disposal or this offer is for a greater part of the
assets or the undertaking? We are also told that the value of the offer exceeds the market
value of the property. If we look at s 112 (4) it talks about that the assets to be disposed of must
be fairly valued as calculated in the prescribed manner as at the date of proposal, which date
must be determined in the prescribed manner. .Let us assume that on enquiry we find that the
disposal is for 60% of the company’s property portfolio. As long as it's more than 50% then it
complies with this requirement. This means that it falls within the ambit of Section 112 and is a
fundamental transaction. It also means that it falls within the definition of s 117 (c) and is an
affected transaction.

211|Page



Basic and Advanced Company Law Course 212

The next thing that has to happen is that the proposal or transaction has to then be approved in
terms of s 115 by a special resolution of the shareholders. This will require a detailed reading of
s 112 and s 115.

S 112 (5) basically says that the resolution by the shareholders must be specific and not be a
generalised solution.

We now need to look at the requirements of Section 115 which deals with the issue of the
Takeover Regulations panel issuing a compliance certificate, if it is a regulated company.

We have to determine if this transaction falls within the definition of a regulated company. If we
look at the definition as contained in Section 118(1) we have been told that there is a share
transaction to an outsider (please refer to the definition of related and inter-related) within the last
24 months. This means that this private company falls within the parameters of the definition of
a regulated company.

Now because it is an affected transaction and the company is a regulated company the
transaction falls within the parameters of Part B and Part C and the Takeover regulations and
therefore the takeover regulations apply to the company therefore we have to make an
application to the takeover regulation panel in order to get a compliance certificate or an
exemption.

Let us assume that the brother who immigrated did not sell his shares but held onto them then
the company would not fall within the definition of a regulated company and therefore the various
sections and regulations would not apply and no application would have to be made to the
takeover regulation panel.

There is however an alternative to obtaining the compliance certificate as in terms of Section
119(6) and application can be made for the exemption of the requirements.

An exemption can be made if no parties are affected or prejudiced by this transaction. The way
to do this is for the shareholders to pass a special resolution which they must all sign to the affect
that there has been no reasonable potential of the affected transactions prejudicing the interest
of any existing holder of the regulated company’s securities. This is itself should be enough.

If the transaction was not considered to be of a material nature and then one could make the
application on the basis that the cost of the compliance is disproportionate relative to the value
of the affected transaction.

If the company is to apply for exemption then they are to write to the takeover regulation panel
detailing the transaction putting in all the various notices and the resolutions passed by the
shareholders requesting that the panel grant an exemption.

The panel will consider the application, grant the exemption if they deem fit and charge the
company. For a simple exemption this is going to cost the company at the rate of R3,420 per hour
and will probably in all likelihood take one hour.

212 |Page



Basic and Advanced Company Law Course 213

28.4 WAIVER LETTER

The Takeover Regulation Panel
15t Floor, Building B

Sunnyside Office Park

32 Princess of Wales Terrace
Parktown

2193

Dear Sir

RE: APPLICATION FOR EXEMPTION: ABC HOLDINGS / XYZ HOLDINGS LIMITED- SALE
OF SHARES AGREEMENT

We/l the undersigned: XXXxXXXXXXXXXXXXXXXXXXXXXXXXXXXXKXXKXXXXKXXXXXXXXXKXXKXXKX

Identity Number: XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX XX XX XX XXX XXXXKXXKXXX

do hereby state that:

1. | /We have been advised and made aware of the provisions of the Companies Act 71 of
2008 (“Act”) and the Companies Regulations 2011 (“Regulations) relating to the regulation of
Affected Transaction, as defined in the Act.

2. We /I have been advised about the obligations of the parties to comply with the
provisions of the Act and the Regulations in respect of Affected Transactions in order to ensure
fairness to shareholders of regulated companies;

3 We/l have been advised of all the relevant provisions of the Act and the Regulations
relating to this transaction and We/l hereby confirm that:

3.1 We/l have received sufficient information and advice to enable us/me, in sufficient time,
to reach a properly informed decision on the merits of the transaction and how it affects us/ me
as a shareholder;

3.2 We/l hereby waive our/my rights to receive a circular (including the fairness opinion and
financial information) from the directors of the Company as required in terms of the Act and the
Regulations, and confirm that sufficient disclosure of all the material facts in respect of the
transaction has been made timeously, and we/l am satisfied with all the disclosures made to me
in terms of the transaction;

3.3 We/ | hereby irrevocably consent to the Company and all the parties to the transaction
being exempted from the provisions of the Act and the Regulations by the Takeover Regulation
Panel from compliance with all the relevant provisions of the Act and the Regulations.
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SIGNED ON XXXXXXXXXX AT XXXXXX

For and on behalf of

Authorised signatory

29. SHARE SITUATIONS
29.1 INTRODUCTION

In the researching of the new Companies Act the Government wanted to have a remedy to prevent
the locking in of minority shareholders in inefficient companies. So, one of the sections, s 164
allows a shareholder provided certain conditions are met of finding a way out. There are quite a
number of issues with the appraisal procedure. It in fact applies to all size companies, listed as
well as smaller companies. So, it's imperative as company secretarial practitioners that we know
about appraisal rights. If you don’t know this then how can you advise your clients properly?

We have discussed pre-emption rights. This is where a minority shareholder does not get on
with all the other shareholders and the minority has to find a mechanism to be bought out. This
situation is in fact extremely complicated and one has to tread very carefully when dealing with
the situation. The details or the way out of this situation should be built into the MOI or the rules
or a shareholder’s agreement. This situation is where there are issues in the company between
the shareholders and a settlement has to be negotiated. There could also be some in-fighting
which impedes the growth and the future of the company which forces the minority to seek an
exit.

The problem with being a minority shareholder is that the only way a minority can get rid of their
shares is to sell them to the majority and in this situation the majority calls the tune. In other
instances, the minority can perhaps be bought over by another minority shareholder where they
can come to an agreement.

The appraisal rights section is fundamentally different from any method before or from methods
contained in the MOI. Appraisal rights come into play when fundamental transactions are
carried out causing the appraisal remedy to be triggered,;

Section 112, Section 113 or Section 114 or

If there is a special resolution that alters the MOI and alters the rights of any class of the
company’s shares in any manner which is materially averse to the rights or interest of the minority
shareholders.

The above four events will trigger a Section164 appraisal rights action if the minority shareholder
wishes to do so. The appraisal rights action is a no-fault action and can be executed by a minority
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shareholder where they are unhappy to stay in the company when the above events are triggered.
Directors who are pursuing a fundamental transaction need to be aware of appraisal rights
because it can affect their cash flow dramatically and cause the whole transaction to fail.

First before we get into the appraisal remedy let’s talk about fundamental transactions and in fact
what they are.

29.2 TRANSFERABILITY AND PRE-EMPTION RIGHTS

It should be remembered that the pre-emptive rights in the Companies Act 2008 in itself only deals
with the issue or allotment of shares, it does not deal with the transferability of shares i.e. when
one shareholder transfers shares to another shareholder or to an outsider. This is something that
needs to be addressed urgently in your MOI and the rules.

S39(2) deals with pre-emption rights but only for the subscription or allotment of shares and
basically says that if a private company proposes to issue any of the shares of that private
company, each shareholder has a right to take them up before any outsider, provided they take
them up in a reasonable time period. This basically means that the voting rights before the
subscription of the new shares must be the same as the voting rights after the subscription of
the new shares, unless a shareholder declines to take up their share of what is offered.

This is all very well, but what happens where there are a number of shareholders in a private
company and things turn a bit sour and a particular shareholder who may hold say 25 per cent or
30 per cent wishes to exit and wants to sell shares. Owing to the fact that it is a private company
this becomes a very difficult situation and the way the MOl is configured now and the way the Act
is configured it is probably possible for the shareholder to go and offer his shares to any outsider
or third party who may in fact be a competitor and it may in fact not be in the best interest of the
company concerned, unless there is some kind of restriction of transferability clause.

The latest short form MOI now has a clause 2.1 (2) (e) which says that a transfer needs to be
approved by the company. The original one did not.

If one looks at the standard Articles of Incorporation used in the old act, table B together with
various amendments that lawyers made in regard to the transferability of the shares where they
put in a number of articles preventing a shareholder from basically selling the shares to a third
party where the Directors do not approve. It might be that the latest short form MOI addresses
this situation.

29.3 FUNDAMENTAL TRANSACTIONS

Chapter 5 SS112 — 117 of the Act is headed fundamental transactions, take overs and
offers.

The expression fundamental transactions are not defined in the Act. It is used to describe three
types of transactions, each of which fundamentally alters a company due to a material change
in its assets, its securities or its shareholders.
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The disposal of all or the greater part of the company’s assets or undertaking —s 112;

“all or the greater part of the assets or undertaking”, when used in respect of a
company, means—

(a) in the case of the company’s assets, more than 50% of its gross assets at fair
market value, irrespective of its liabilities; or

(b) in the case of the company’s undertaking, more than 50% of the value of its
entire undertaking, at fair market value;

A scheme of arrangement between a company and its security holders —s 114;

Proposals for scheme of arrangement.—(1) Unless it is in liquidation or in the course
of business rescue proceedings in terms of Chapter 6, the board of a company may
propose and, subject to subsection (4) and approval in terms of this Part, implement any
arrangement between the company and holders of any class of its securities, by way of,
among other things—

(a) a consolidation of securities of different classes;

(b) a division of securities into different classes;

(c) an expropriation of securities from the holders;

(d) exchanging any of its securities for other securities;

(e) a re-acquisition by the company of its securities; or

(f) a combination of the methods contemplated in this subsection.

[Sub-s. (1) substituted by s. 70 (a) of Act No. 3 of 2011.]

and
e An amalgamation or a merger- s113.

“amalgamation or merger” means a transaction, or series of transactions, pursuant to
an

agreement between two or more companies, resulting in—
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(c) the formation of one or more new companies, which together hold all of the
assets and liabilities that were held by any of the amalgamating or merging
companies immediately before the implementation of the agreement, and the
dissolution of each of the amalgamating or merging companies; or

(d) the survival of at least one of the amalgamating or merging companies, with
or without the formation of one or more new companies, and the vesting in
the surviving company or companies, together with such new company or
companies, of all of the assets and liabilities that were held by any of the
amalgamating or merging companies immediately before the implementation
of the agreement;

29.4 APPROVAL OF A FUNDAMENTAL TRANSACTION

The Act has simplified the common approval procedure for all three fundamental
transactions. Thisis foundins 115. Where a shareholder opposes any one of these transactions,
he has what we call an “appraisal remedy” in terms of s 164.

When any of these transactions are performed both s 115 and s 164 must accompany the
notice given to shareholders.

A special resolution is required for a fundamental transaction to be approved. However, a court
approval will be required if 15% of the voting rights requires the company to seek court approval.
The court is required to review the resolution and not the transaction unless it is manifestly unfair
to a group of shareholders and is tainted with a conflict of interest.

29.5 APPRAISAL REMEDY

The appraisal rights of dissenting shareholders are relatively new to South Africa. It is currently
active in the USA and more recently Canada and New Zealand. It is really not viewed with much
success in those jurisdictions. It can best be described as the right of dissenting shareholders
who do not approve of certain triggering events to have their shares bought out by the company
in cash at a price reflecting fair value. In certain cases, the value can be determined judicially.

The appraisal right is a no-fault remedy. “The grant of appraisal rights in these triggering
circumstances involves the implicit acknowledgement that such events may have significant and
far-reaching consequences for shareholders. This is because the nature of the company as well
as the rights of shareholders could be drastically altered”- Cassim. Appraisal rights allow a
minority or dissenting shareholder to opt out of the company if they do not wish to go along with
the triggering event which in effect is a minority buy out.

217 | Page



Basic and Advanced Company Law Course 218

There are 2 very important conflicting values here; -

1. For the company to change the structure of the company in order to create value by
changing shareholders rights in order to adapt to a changing business environment.

2. This may not be in the interests of minorities as they would want to retain their investment
and have the same expectations of preserving rights and interests on the same basis in
which they invested.

The majority rules and the fundamental transaction or change in shareholder rights will go ahead
irrespective of what the minority wants. The appraisal remedy is an exit strategy for dissenting
minorities. This could be great where a minority is locked in and disappointed with the way the
company is being run. It gives that minority a chance to receive fair value in cash. It's the director
who drive the transaction and it may be that they have other vested interests or they are
looking at their own future which may not be in the interests of the minority. This right allows the
minority an opportunity to show their dissent. “The appraisal right may thus be used to challenge
the fairness of the price. It also functions as a check on opportunism by directors.” — Cassim. The
remedy also serves as a deterrent or a restraint on bad business judgements by the directors.

29.6 HOW IT WORKS

In terms of Section 164(2), if a company calls a shareholders meeting to consider adopting a
special resolution to enter into any fundamental transaction as contemplated in Section112, 113
or 114 or to amend its MOI by altering the preferences, rights and limitations or other terms of
any class of its shares in any manner materially adverse to the rights or interest of holders of that
class of shares as contemplated in s 37(8). That notice for the resolution must include a statement
informing shareholders of their rights under s 164.

Section 37(8) provides that if a company’s MOI has been amended to materially and adversely
alter the preferences, rights, limitations or other terms of a class of shares, any holder who holds
shares of the class effected is entitled to seek relief in terms of Section 164 if that shareholder;

(a) Notifies the company in advance of the intention to oppose the resolution, amending the
MOl;

(b) Was present at the meeting and voted against the resolution.
The wording of Section 37 (8) is virtually the same as that of Section 115 (8).

There is no guidance as to what materially and adversely means in this context. Section 163
(the minority oppression action) and its predecessor s 252 of the old act may help because they
use similar wording and were also enacted to protect minority shareholders. In fact, both remedies
are probably capable of being invoked where s 164(2) read with s 37(8) is applicable.

Under Section 164(2) it is the shareholders rights or interest that must be materially and adversely
affected, not the preferences, rights, limitations or other terms of the shares themselves. The
wording of Section 37(8) is however to the opposite effect!
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S37(8) If the Memorandum of Incorporation has been amended to materially and adversely alter the preferences, rights,
limitations or other terms of a class of shares, any holder of those shares is entitled to seek relief in terms of section
164 if that shareholder-

(a) notified the company in advance of the intention to oppose the resolution to amend the Memorandum of
Incorporation; and

(b) was present at the meeting and voted against that resolution.

29.7 WRITTEN NOTICE

At any time before such a special resolution referred to in Section 164(2) is to be voted on a
dissenting shareholder may give written notice to the company objecting to the resolution — Also
see Section 115(8)(a). Such notice may be given at the meeting itself as long as it is given before
the resolution is put to the vote.

The importance of giving the notice of objection must not be overlooked as it is one of the
essential pre-requisites for the exercise of an appraisal right. If this notice is not given the
appraisal right may be lost. The notice will also give the directors an idea as to where they stand
in terms of the transaction that they are doing. If there is a huge amount of dissent from minorities,
that may be a sign for the directors to take note. As dissenting minorities are entitled to cash for
the fair value of their shares, cash flow considerations must be taking into account. It may also
be an indication not to proceed with the transaction and the company may revoke the resolution.

If the company fails to give the shareholders details of their rights or failed to give notice of
the meeting then dissenting shareholders do not have to give notices of objections.

Dissenting rights in the event of a fundamental transaction will apparently not extend to
shareholders who are precluded from voting on the resolution s 115(4), nor will they extend
to shareholders who do not hold any voting rights.

Where such a resolution has been adopted then within 10 business days thereafter the company
must send a notice that the resolution has been adopted to each shareholder who gave written
notice of objection, and who have not withdrawn that notice or voted in support of the resolution
— also see Section(115)(8)(b).

The sections here are Section 164(5) is the main provision. This is reinforced by s 37(8) and s
115(8). Dissenting minority shareholders must comply with each of its requirements, failing which
they will automatically lose their appraisal rights.

29.8 THE DEMAND

If the shareholders of the company have adopted the special resolution contemplated in s 164(2)
and a shareholder: -

Sent the company a notice of objection; and

In the case of an amendment to the companies MOI he or she holds shares of a class
that is materially and adversely affected by the amendment;

And voted against that special resolution; and
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Has complied with all the procedure requirements of s 164.

the shareholder may demand that the company pay the shareholder the fair value of all the
shares of the company held by that minority shareholder. The requirement that a shareholder
must have sent a notice of objection to the company does not apply if the company fails to give
notice of the meeting or fails to include in that notice a statement of the shareholders rights under
s 164.

There cannot be a partial dissent. It's either all the shares or no shares.

A demand contemplated in s 164 must be made by written notice which must be delivered by the
minority shareholder to the company within 20 business days after receipt of the notice from the
company under s 164(4) (notice to dissenting shareholders of the results of the special resolution),
or if the shareholder does not receive such a notice within 20 business days, after learning that
that resolutions has been adopted. Such written notice must also be delivered to the takeover
regulation panel, irrespective of whether or not the company is a regulated company. The
demand must state the shareholders name and address, the number and class of shares in
respect of which the shareholders seeks payment, and the demand for payment or the fair value
of the shares.

A shareholder who has sent a demand has no further rights in respect of those shares, other than
to be paid their fair value; -

Unless the shareholder withdraws their demand before the company makes an offer or
allows an offer made to the company to lapse. See s 164 (11) and (12), or

The company fails to make an offer in accordance with s 164(11) and the shareholder
withdraws the demand;

Or the company by any subsequent special resolution revokes the adopted special
resolution that gave rise to the shareholders rights under s 164. When this happens all
the shareholders rights in respect of those shares are re-instated without
interruption.

29.9 THE OFFER

Section 164 (11) and (16) provide that within, 5 business days after the latest of the day on which
the transaction is approved by the resolution is effective, the last day for receipt of demands, or
the day the company receives a demand, the company must send to each shareholder who sent
a demand a written offer to pay an amount considered by the Company’s Directors to be fair
value of the relevant shares determined as at the date on which, and time immediately before the
Company adopted the resolution, accompanied by a statement showing how that value was
determined.

Every offer in respect of shares of the same class or series must be made on the same
terms. Every offer will lapse if it has not been accepted within 30 business days after it was
made.

Section 164(13) Provides;
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If a shareholder accepts an offer from the company under Section 164(11)

(a) The shareholder must deliver the relevant share certificates to the Company or its
transfer agent or in the case of uncertificated shares take the steps required in terms of
Section 53 to direct the transfer of those shares to the Company or its transfer agent; and

(b) The company must pay the shareholder the agreed amount within 10 business days after
the shareholder accepted the offer and delivers the certificates or direct the transfer of
uncertificated shares to the company.

There could be dramatic consequences if the company can’t pay the fair value of the minority
shares. There could be a problem in that the Company is not in a position to pay for the shares
and then under s 164(14)(b) and 164(17) the company can apply to court and tell the court they
are unable to pay the debts as they fall due for the next twelve months. The court may then make
an order that it is just and equitable having regard to the Company’s financial
circumstances. The court order must also ensure that the person to whom the company owes
money in terms of s 164 is paid at the earliest possible date compatible with the Company’s other
obligations as they fall due and payable.

29.10 COURT APPLICATION TO DETERMINE FAIR VALUE

A shareholder who has made a demand also has the right to apply to court to determine the
fair value of the shares that are subject to that demand, and for an order to pay the shareholder
the fair value so determined if the company has failed to make an offer to make a payment under
s 164(11) or if the company has made an offer that the shareholder considers to be inadequate
and that the offer has not lapsed.

In terms of s 164(15) provides in an application to court;

(a) that all the dissenting shareholders who have not accepted an offer from the company as
of the date of the application must be joined as parties and are bound by the court’s
decision.

(b) The company must notify each affected dissenting shareholder of the date, place and
consequence of the application and of their right to participate in the court proceedings.

(c) and the court

- must determine a fair value of the shares of all the dissenting shareholders. Such
fair value must be determined as at the date on which and the time immediately before
the special resolution was adopted by the Company.

- The court may determine whether any other person is a dissenting shareholder who
should be joined as a party.

- The court in its discretion may allow a reasonable rate of interest of the amount
payable to each dissenting shareholder from the date the action is approved by the
resolution is effective until the date of payment.
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- The court in its discretion may appoint one or more appraisers to assist in determining
the fair value of the shares.

- The court may make an appropriate order of costs having any offer made by the
company and its final determination of the fair value, and

- the court must make an order requiring

o the dissenting shareholders to either withdraw their demands or transfer their
shares to the company or its transfer agent who compliance with s 164(13)(a);
and

o the company to pay the fair value in respect of the shares to each dissenting
shareholder who complies with s 164 (13)(a), subject to any conditions the
court considers necessary to ensure that the company fulfils its obligations
under s 164. NOTE: Remember the exception contemplated in s 164(17) (i.e
the company is unable to pay its debts) also applies in this instance.

The Act gives no indication of the method to determine fair value. At any time before the
court has made an order the dissenting shareholder may accept the offer made by the Company,
in which case that shareholder in the company must comply with the requirements of s 164(13)(a)
and (b) - (tender shares and get paid).

The appraisal procedure has an advantage that it does not involve or commit any form of court
intervention other than the determination of fair value of the affective shares. Section 164(14)
(application for fair value) and the limited exception in Section 164(17) which is the Company’s
ability to pay all its debts.

29.11 EXCLUSIONS

There are a number of things that are excluded.
Any kind of transaction relating to an offer pursuant to business rescue plan;

Any kind of deal in regard to appraisal rights does not constitute a distribution by the company or
an acquisition of shares by the company within the meaning of s 48, and therefore are not subject
to the provisions of s 48 or the application by the company of the solvency and liquidity test.

S 164 (20) applies to regulated companies only and provides that except to the extent expressly
provided in s 164 or to the extent that the takeover regulation panel rules otherwise in a particular
case, a payment by a company to shareholders in terms of s 164 does not obligate any person to
make a comparable offer under s 125 to any other person.

Shares surrendered in the exercise of appraisal rights become part of the authorised and
unissued shares of that class. In other words, these shares are automatically cancelled.

29.12 CONCLUSION

A shareholder may waive their rights under s 164, there is nothing to indicate that they cannot.
This is very relevant to a fundamental transaction where the consideration is not cash, such as a
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share for share exchange. In such a case the shareholder may legitimately agree not to exercise
its appraisal rights.

In a fundamental transaction it is permissible for an offeror to make its offer conditional upon all
or any of the shareholders not exercising their appraisal rights. It would be expected that such a
condition will be frequently imposed where the offer consideration is not cash.

There are flaws in the Appraisal Remedy in that it is very technical, complex and procedural.
There are mandatory steps required to perfect the procedure. It is unlikely that minority
shareholders will be able to adopt the procedure without their lawyers or accountants.

The appraisal remedy favours the company more. If a minority misses a step i.e. does not send
a notice, they can lose the remedy, whereas if the company misses a step like fails to make a
written offer nothing happens. The shareholder has 30 days to accept an offer before it lapses
and it's the shareholder who has to ask for court assistance.

A really unfair situation is that once the shareholder sends the written demand to the company,
they lose all the rights of their shares until they are paid the fair value which is only paid at the
end of the proceedings if there is a judicial review of fair value.

Another disadvantage to the shareholder is cost. The court has a discretion on this. The
determination of Fair Value is not an exact science and may be substantially lower than what
the shareholder thinks.

29.13 CASE LAW

Background on Appraisal Rights (Section 164)

In South Africa, appraisal rights allow minority shareholders who dissent from fundamental
corporate decisions—such as mergers, significant asset sales, or amendments altering
shareholder rights—to exit the company by requiring the company to buy back their shares at
fair value.

Notable South African Cases:
1. Loest v Tower Property Fund Ltd (2020)
*Facts:

Minority shareholders invoked section 164 of the Companies Act to seek fair value for
their shares following the company’s decision to repurchase certain shares.

*Key Issues:

The Court had to determine whether shareholders had followed proper procedure under
section 164 and whether the company had validly triggered appraisal rights.

e Qutcome:
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The Johannesburg High Court emphasized the procedural strictness required when
shareholders exercise their appraisal rights. The court clarified the circumstances under
which these rights can be exercised, and stressed adherence to procedural requirements
under section 164.

Key principles from the case:

* Reinforced that shareholders must strictly adhere to the procedures and timelines
prescribed by the Companies Act when exercising appraisal rights.

* Emphasized the company's obligation to pay the dissenting shareholders fair value, as
independently determined if disputed.

Important Elements of Appraisal Rights in South Africa

Under Section 164, appraisal rights typically arise in the following corporate actions:
* Disposal of all or a greater part of company assets.
* Merger or amalgamation transactions.

* Significant alteration of the company’s Memorandum of Incorporation that affects
shareholder rights.

* Fundamental transactions, like mergers and acquisitions.
Procedure for Exercising Appraisal Rights
The Companies Act requires a dissenting shareholder to:
1. Object to the resolution: Formally oppose the corporate action before it is approved.

2. Demand payment: Issue a demand that the company pays the fair value for their
shares.

3. Determination of fair value: If the shareholder and company cannot agree on fair
value, an independent valuation or court determination is required.

Relevance & Significance
The appraisal rights mechanism is crucial as it:
* Protects minority shareholders from unfair or prejudicial corporate actions.

* Ensures shareholders receive fair value for their shares when significant corporate
changes occur, preventing abuses by majority shareholders.

* Promotes good governance by providing a check against potentially prejudicial actions
by company management or dominant shareholders.

Conclusion
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The Loest v Gendac (Pty) Ltd (2017) case is another influential precedent on appraisal rights,
addressing procedural compliance and fair-value disputes. These cases reinforce that appraisal
rights are actively enforced in South Africa, highlighting the courts’ readiness to uphold minority
shareholder rights and fair valuation principles under the Companies Act.

1. Cilliers v La Concorde Holdings Limited (2018)

*Facts: La Concorde Holdings, as the holding company of KWV Holdings, proposed a
disposal of all or a greater part of its assets. Minority shareholder Cilliers objected to this
disposal and sought to exercise his appraisal rights under Section 164, demanding that
La Concorde pay him the fair value for his shares.

*Issue: Whether Section 164's appraisal rights extend to dissenting shareholders of a
holding company when a subsidiary disposes of all or a significant part of its assets.

*Decision: The High Court held that Section 164 does afford appraisal rights to
dissenting shareholders of a holding company in such circumstances. The court
emphasized that the Act's provisions were clear and unambiguous, aiming to protect
minority shareholders, even at the holding company level, when significant disposals
occur within a group structure.

2. BNS Nominees (RF) Proprietary Limited and Another v Arrowhead Properties Limited and
Others (2023)

*Facts: Arrowhead Properties proposed a scheme of arrangement involving a share
swap. BNS Nominees, a dissenting shareholder, voted against the resolutions and

demanded fair value for its shares under Section 164. Arrowhead offered R3.75 per
share, which BNS rejected, leading to a court application to determine the fair value.

*Issue: Clarification of the meaning of "fair value" under Section 164 and the
methodology for its determination.

*Decision: The Johannesburg High Court provided clarity on determining "fair value,"
noting it does not necessarily equate to market value due to potential market distortions.
The court also addressed procedural aspects, such as the appointment of appraisers and
the legitimacy of "appraisal arbitrage," where shareholders acquire shares after a
transaction is announced to exercise appraisal rights.

3. Standard Bank Nominees (RF) Proprietary Limited v Hospitality Property Fund Limited

* Facts: Standard Bank Nominees, holding B linked units in Hospitality Property Fund,
objected to a proposed transaction and sought to exercise appraisal rights under Section
164. The dispute centered on the effect of a shareholder's notice to object and the
subsequent demand for fair value.

*Issue: Interpretation of procedural requirements under Section 164, including the impact
of objection notices and demands for fair value on existing shareholder rights.
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* Decision: The court examined the procedural intricacies of Section 164, emphasizing
the importance of adhering to statutory requirements when dissenting shareholders seek
fair value for their shares.

Key Takeaways:

* Procedural Compliance: Strict adherence to the procedures outlined in Section 164 is
crucial for shareholders seeking to exercise appraisal rights.

* Determination of Fair Value: Courts have clarified that "fair value" may differ from
market value, considering various factors to ensure shareholders receive equitable
compensation.

* Scope of Appraisal Rights: The protection extends to shareholders at both subsidiary
and holding company levels, particularly when significant asset disposals within a group
could materially affect their investments.

These cases collectively enhance the understanding of appraisal rights in South Africa,
reinforcing the legal framework that safeguards minority shareholders during substantial
corporate transactions.

29 A DERIVATIVE ACTION

Derivative Action in Terms of South African Companies Act

A derivative action is a legal mechanism that allows shareholders and other stakeholders to
initiate a lawsuit on behalf of a company when the company itself has suffered harm due to the
actions of its directors or officers but has failed to take legal action. This process is crucial in
holding directors accountable for breaches of duty and ensuring that the interests of the
company are protected.

Legal Framework

Under the South African Companies Act 71 of 2008, particularly Section 165, the traditional
common law right to bring or prosecute legal proceedings on behalf of a company has been
abolished and replaced with statutory rights. The relevant section provides a structured method
to ensure that genuine claims can be pursued while preventing frivolous or vexatious litigation.

Procedure for Derivative Action
1. Demand to the Company:

The initiating party must serve a legal demand on the company to commence or continue
proceedings.

2. Application to Set Aside Demand:
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Within 15 business days, the company can apply to a court to set aside the demand if it is
frivolous, vexatious, or without merit.

3. Investigation of the Demand:

If the demand is not set aside, the company must appoint an independent party to investigate
the demand and provide a report to the board on the potential cause of action, related
proceedings, probable costs, and whether it serves the company’s best interests.

4. Company’s Response:

Within 60 business days, the company must initiate proceedings as demanded or notify the
demander of its refusal to comply.

5. Court Intervention:

If unsatisfied with the company’s response, the individual who made the demand may apply for
court leave to bring proceedings in the name of the company. The court will only grant leave if
specific procedural and substantive requirements are met.

Importance and Impact

Derivative actions are essential in providing a remedy when the company’s board, primarily
responsible for initiating legal actions against breaches, fails to act due to conflicts of interest or
other reasons. This mechanism upholds corporate governance standards and ensures directors
are accountable for their conduct.

Conclusion

The derivative action serves as an essential tool for shareholders and other stakeholders to
protect corporate rights and uphold fiduciary responsibilities within a company. The structured
approach under the South African Companies Act ensures that while directors are held
accountable, the process cannot be misused for vexatious purposes. This balance protects the
interests of the company, its shareholders, and the broader corporate community.

29.1 A WHO CAN INITIATE

Who Can Initiate a Derivative Action?

According to Section 165 of the Companies Act, the following parties may serve a demand upon
a company to initiate or continue legal proceedings

- Shareholders or individuals entitled to be registered as shareholders of the company or a
related company.

- Directors or prescribed officers of the company or a related company.

- Registered trade unions representing the company’s employees, or other employee
representatives.

- Any other person granted leave by the court, provided the court deems it necessary to protect
their legal right.
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29.2 A PROCEDURE
Procedure for Derivative Action
Demand to the Company:

The initiating party must serve a legal demand on the company to commence or continue
proceedings.

2. Application to Set Aside Demand:

Within 15 business days, the company can apply to a court to set aside the demand if it is
frivolous, vexatious, or without merit.

3. Investigation of the Demand:

If the demand is not set aside, the company must appoint an independent party to investigate
the demand and provide a report to the board on the potential cause of action, related
proceedings, probable costs, and whether it serves the company’s best interests.

4. Company’s Response:

Within 60 business days, the company must initiate proceedings as demanded or notify the
demander of its refusal to comply.

5. Court Intervention:

If unsatisfied with the company’s response, the individual who made the demand may apply for
court leave to bring proceedings in the name of the company. The court will only grant leave if
specific procedural and substantive requirements are met.

Importance and Impact

Derivative actions are essential in providing a remedy when the company’s board, primarily
responsible for initiating legal actions against breaches, fails to act due to conflicts of interest or
other reasons. This mechanism upholds corporate governance standards and ensures directors
are accountable for their conduct.

Conclusion

The derivative action serves as an essential tool for shareholders and other stakeholders to
protect corporate rights and uphold fiduciary responsibilities within a company. The structured
approach under the South African Companies Act ensures that while directors are held
accountable, the process cannot be misused for vexatious purposes. This balance protects the
interests of the company, its shareholders, and the broader corporate community.

29.3 A DERIVATIVE ACTION CASE LAW

Here are some significant South African derivative action cases:
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1. Lewis Group Limited v Woollam (2017)

Facts:

* Woollam, a minority shareholder, sought to initiate a derivative action against Lewis
Group's directors, alleging breaches of fiduciary duties, specifically related to alleged
improper accounting practices and misleading financial statements.

*Lewis Group contested Woollam’s application, arguing it was vexatious and without
merit.

Court Findings:

* The court held that the applicant (Woollam) had not acted in good faith and failed to
demonstrate that the proceedings were in the best interests of the company.

* The derivative action was dismissed, setting an important precedent on the good faith
and substantive merit required under Section 165.

Significance:

* Reinforced that derivative actions must genuinely benefit the company and be instituted
in good faith.

* Clarified the procedural and substantive requirements for derivative actions.

2. Mbethe v United Manganese of Kalahari (Pty) Ltd (2017)

Facts:

* Mbethe, a shareholder, sought to pursue a derivative action against fellow directors for
alleged misconduct and mismanagement in United Manganese of Kalahari.

*He alleged directors improperly diverted profits and acted against the interests of the
company.

Court Findings:

* The Johannesburg High Court granted leave for the derivative action, finding Mbethe
demonstrated prima facie evidence of wrongdoing and that the action was indeed in the
company's best interests.

* The judgment affirmed that the courts would permit derivative actions when proper
procedural steps are followed, and clear evidence of harm or misconduct is shown.

Significance:

* Demonstrated that derivative actions could be successful if the applicant clearly shows
wrongdoing and meets procedural requirements.

3. Grancy Property Ltd v Manala (2015)

Facts:
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* Grancy, a minority shareholder in a joint venture, sought permission to pursue derivative
action against Manala, alleging fraud and financial misconduct harming the joint venture.

* The primary legal issue was the threshold that the applicant must meet before courts
grant leave for derivative action.

Court Findings:

» The court granted leave to initiate the derivative action, holding that the applicants had
shown a prima facie case and the proposed action was in the company's interests.

» Clarified that courts should allow derivative actions when credible allegations of fraud or
misconduct adversely affecting the company emerge.

Significance:

* Strengthened the position of minority shareholders in safeguarding corporate
governance standards.

Key Principles from these Cases:
*Good Faith:

Derivative actions must be pursued in good faith, genuinely seeking the company’s
benefit, not personal vendettas.

* Prima Facie Case:

The applicant must present credible evidence demonstrating reasonable prospects of
success in the claim.

* Company’s Best Interests:

Courts will authorize derivative actions only if they clearly serve the company's interests
and remedy identifiable harm.

Importance:

Derivative action cases are vital to protecting minority shareholders, ensuring proper corporate
governance, and holding directors accountable for their fiduciary duties. South African courts
have consistently emphasized a balanced approach—allowing legitimate claims but
discouraging frivolous or vexatious litigation.

These cases have shaped how derivative actions are practically applied and interpreted in
South Africa, reinforcing the protective mechanisms within the Companies Act.
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